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The Defendant (hereafter referred to as “SPDC"), adopts the abbreviations used
by the Claimants in those Re-Re-Amended Particulars of Claim. References
below are, except where otherwise indicated, references to paragraph numbers in
those Re-Re-Amended Particulars of Claim.

This Amended Defence is served without prejudice to:

Any relief to which SPDC is entitled by reason of the fact that as a matter of
English law and/or as a matter of substantive Nigerian law, these claims
constitute an abuse of process because e same ol of 's scught on behalf of the

game Claimants {and/ct members 5f the Epresented class) n actions that are

cdrrently procseding in the Nigerian Courts in Suit_No: FHC/PH C8/644/2010

Chisf Patrizk Porobonu & Ors v, SPDC (the "Porobunu Action’), currently an

4ppeal in the Nigerian Court of Appeal andior Sult No. FHC/PH/CS/98/2011
‘Yeneka John Boro Buis Merdum v, SPDC (the Nordum Action’), currently in

ne Port Harcourt Division of ihe Taderal High Court.

B - The-zamerelief < Fought o0 behalf 5 theogame. Cramants-n actions that
are--surrsnily progesding v tho- Tagacal TR Gout of Nigeas..n-Pas
Harcorr-dudicial Dausior .o Sult Now FHCPH.CS, 544, 20V Chisf Fairck
Porebeny & Grs . SPDC-(tha - Parobuny ACHOR |- 3ndior Swr No.
EHC RHICBO82011 Mereks . lojn e Bube Norglum. . SPOC ithg

Nerdum Action--
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A Euether 3n action, arcsz 5= TS include gt 72 some of the same
Claimants bringing these claims_‘har is currently proceeding in the
Federal High Court of Nigeria in Port Harcourt Judicial Division in Suit No:
FHC/PH/CS/435/2012 Chijef Patrick Porobunu & Ors v SPDC (the
“Second Porobunu Action”). . oot o first insiarce 4 hean
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[{=)] a number of other claims pending in the Nigerian courts which relate to

the 2008 Oil Spills and which claim compensation in relation to damage to

land which is said in this claim to be Bodo community land. A map

showing the areas that are the subject of claims currently proceeding in

Nigeria is annexed at Appendix V.

3:23.3 SPDC's contention that the Court lacks jurisdiction to try such causes of action as
are relied on by these Claimants which are precluded by reason of s. 30 of the Civil
Judgments and Jurisdiction Act 1982.

(a) It is averred that these proceedings are principally concerned with

questions of tile to, or the rights to, possession of property, for the

purposes of section 30 of the Civil Judgments and Jurisdiction Act 1982
(the "1982 Act"). Such issues are raised inter alia by the following
paragraphs of the Re-Re-Amended Particulars of Claim

)
(ii)
(i)

Paragraph 154 which alleges that the Claimants “used the creek in
large part as an extension of their homes.” Although not pleaded
it is understood that it is thereby contended that the Claimants
have the necessary proprietary interest in their homes to entitle
them to damages for loss of amenity arising from damage to those
properties;-whether under the 1990 Act-and/or-in-public-auisance
and/or-in-negligence, which is not admitted.

Paragraph 365 which pleads that SPDC is liable to the Claimants
under s 11(5)(c) of the 1990 Act. Although liability has been
admitted__under s.11(5)(c), the extent of any statutory
compensation will be determined by the nature and extent of the
proprietary and other interests held by the Claimants in respect of

their homes and/or other lands.

Paragraph 37 which pleads to section 11(5)(a) of the 1990 Act and

requires the Claimants to prove that they have the necessary

proprietary or other interest in order to claim for injurious affection

thereto.

{Hh——Paragraphs-50- to-53-which plead-that-SRDC 4s. ligble-to -the

Claimants-. in-public--auisance-andlornegligence— Although--not
pleaded-it-is understood that it-is thereby- contended--that -the




(b) In light of the fact that issues of the ownership, or the right to possession,
of immovable property require determination in these claims, and by virtue
of section 30 of the 1982 Act aforesaid, SPDC will contend that the
English Court does not have jurisdiction to determine these proceedings.

4. Further, these claims are the subject of a costs-budgeting regime. In the
premises, insofar as SPDC'’s pleas herein require the Claimants to plead and/or
prove any individual (as opposed to common) facts and matters, it is understood
that no individual costs will be incurred in responding to this Amended Defence
unless and until they have been agreed by the parties and/or directed or

authorised by the Court.
SUMMARY OF SPDC’S DEFENCE
5. SPDC has long admitted its liability to pay compensation in accordance with the

strict liability provisions of the Nigerian Oif Pipelines Act 1990 (the "1990 Act") to
those persons who have suffered recoverable damage as a consequence of the
operational spill in October 2008 (the "First Oil Spill") and the operational spill in
December 2008 (the "Second Oil Spill"), together, the "2008 Oil Spills".




Further, these claims are duplicative. The claims being brought.-whether under
the 1990 Act andler—m—pubhe—nwsaneeaﬂd»‘ef-neghgenee are claims for individual

financial losses and/or damage to land and/or property. As to the latter, Tthe

Claimants seek damages for oss of value and/or loss of amenity and/or injurious

affection as a result of interference with their use and enjoyment of that property

and/or of communal lands. Lndeeé_SPDG—avefs—thaHhms#;e_ean
Wehme@laimafﬁ&afe—eﬁﬁﬂeyes{mame%Accordingly:

6.1 Insofar as the Claimants live in the same property as one of the Individual

+26.2

Claimants in claims HQ11X02791, HQ11X04516, HQ12X02373, HQ13X03161
and HQ13X02539 who is also seeking damages for loss of amenity in respect of
that property, these claims are duplicative and any award of damages to these
Claimants would represent double recovery which is precluded under Nigerian
law;

Insofar as the Claimants are seeking damages in respect of interference with their
communally held rights to use the communal lands (namely, the waterways,
mangroves and swampland) these are being claimed in the New Bodo
Community Claim. |If it is being said that these Claimants have suffered
interference above and beyond that claimed for in the New Bodo Community
Claim, SPDC avers that any such interference is de minimis and will not sound in
damages.

SPDC nonetheless—accepts its obligation to pay just and reasonable
compensation to any person entitled thereto in accordance with the 1 990 Act.
However:
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8:17.1 SPDC denies that it should pay Compensation for damage that has been caused

by:

(a)

(b)

(c)

Oil from other Sources, whether released from pipelines operated by
others, or spilled as the result of the illegal tapping, sabotage, illegal
refining or illegal transporting of oil that is prevalent in the Niger Delta,
SPDC contends that, both before and after the 2008 Qi Spills, oil from
such other sources adversely affected the area in and around Bodo. The
Claimants must prove that any damage was caused by oil from the 2008
Qil Spills.

The malicious act of a third person in obstructing the efforts of SPDC, its
servants or agents, to contain, repair, clean up or remediate the 2008 Qi
Spills.

The negligence or default of the members of the Bodo Community or
others.

8:27.2 SPDC denies that the total volume of oil Jost as a result of the 2008 Q| Spills is at
least 600,000 bbls. This figure derives from the Claimants' contention that at
least 3,900 bbls of ojl was spilt per day for at least 147 days. This is because:

(a)

(b)

SPDC denies that the First Oil Spill lasted the alleged 72 days or more; in
fact, it lasted for about 33 days. There is no dispute that the period of the
Second Oil Spill was 75 days. Therefore the 2008 Oil Spills lasted in total
for about 108 days.

The Claimants' estimated daily volume is derived from an analysis of
video footage taken of the First Oil Spill on 7 November 2008. sppc
doubts the reliability of that calculation, In any event, it denies that it is
appropriate to use this estimate to calculate the volume of oil spilled on
the other days of the 2008 Qil Spills, not least because:

0] For 24 days of the First Ol Spill, and for 72 days of the Second Oil
Spill, the relevant section of the pipeline had been closed (or
"isolated”). This meant that no further oil would have passed into
this section of the Pipeline and the flow of oil from the leak was
significantly reduced than as at 7 November.

(ii) For 24 days of the First Oil Spill there were other leaks on the 24"
Pipeline. These leaks would have reduced the amount of oil in the
Pipeline.
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(i)  The video footage taken on 7 November can have no relevance to
the amount of oil released from a differently-sized hole at a
different place during the Second Oil Spill.

(c) Further, the contemporaneous observations of those who attended the
sites soon afterwards, in particular the joint investigation teams that
investigated and repaired both spills (comprising government officials,
regulators, SPDC employees and members of the Bodo Community)
concluded that a total of 4,144.03 bbls of oil were released from these two
spills.

7.3 SPDC also denies that the area affected by the 2008 Oil Spills was as extensive

as alleged by the Claimants, who contend that up to 9,320 hectares were
impacted:

(a) Again, SPDC relies upon the contemporaneous observations of the joint
investigation teams referred to in paragraph 87.2(c) above.

(b) SPDC also relies upon the observations recorded by members of a
similarly constituted joint investigation team which visited the sites in
August 2009 in order to assess the scope of the necessary clean up
operations. They found that a total area of 36 hectares had been
impacted since the 2008 Oil Spills.

(c) Further, it is averred that the oil released as a resuit of the 2008 Oil Spills
will have been subject to weathering processes and as a result up to 70%
of the volume of oil released would have either evaporated in the weeks
following the 2008 Oil Spills and/or have been removed from the
environment by biodegradation_or natural attenuation. SPDC will also

aver that the operation of the tide in this estuarine environment would
have resulted in the removal of significant quantities of the said oil.

/.4 However, SPDC avers that the total volume of oil released as a result of the 2008

Oil Spills and the area affected by the 2008 Oil Spills exceeded the
contemporaneous estimates referred to above. The issues of volume and extent
of impact will be the subject of expert evidence which will include hydrological
data, satellite imagery and further data from samples taken from the relevant
areas.

8-5—-8RDG- denies—that-the—Claimanis—or-any--of-them—are-entitied - to-—-aggravated

darmages—or {o-exemplary damages. Such-additional-damages are-irrecoverable,




7.3 ln-particular-aAs to clean up and remediation, in 2009, SPDC carried out the

“clean up” of, and has taken reasonable steps to carry out the "remediation” of,
the area then identified as having been impacted by the 2008 Oil Spills. Further,
SPDC is, and has since 2009 been, ready and willing to undertake further
reasonable and necessary clean up and remediation of all zreas concerned in
this litigation that have been impacted as a result of oil spills from its pipelines,
irrespective of the cause of the spills, namely whether operational or caused by

illegal activities, in accordance with its own policy and /or its responsibility under
EGASPIN and/or its other accepted obligations.

7.6 As to the Claimants' amendment to introduce .11 (5)(b) of the OPA:

(a)

The Claimants’ claim in this action is limited to claims for relief in respect of the

(b)

damage alleged to have been caused by the 2008 Oil Spills, as is expressly
stated in the Claim Form and the summary of the claim set out at paragraph 2 of

the Re-Re-Amended Particulars of Claim.

The Claimants must prove that the 2008 Oil Spills caused the damage alleged.

To do so, the Claimants must prove:

() the status quo ante, namely the condition of the Bodo

environment prior to the 2008 OQil Spills (referred to by the

Claimants as ‘baseline data’ at paragraph 17 of the Re-Re-

Amended Particulars of Claim): and

(i) the damage caused to that environment by the 2008 Qil Spills.

As to the status quo ante, the Claimants’ case at paragraph 17 of their Re-Re-

Amended Particulars of Claim is that the creeks were “environmentally sound”.

The Defendant's case is that the Bodo environment had suffered damage prior to

the 2008 Qil Spills, including as a result of illegal bunkering {incidents of wﬁich

are listed at Appendix Il) and illegal refining and that this_is relevant to the

‘baseline” condition of the environment and that this prior damage must be taken




(d)
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into_account when assessing what additional damage has been caused by the
2008 Qil Spills. Separately the Defendant contends that jllegal bunkering and

refining has continued since 2008 and has caused additional damage which,

again, is not damage caused by the 2008 Oil Spills and needs to be distinguished
from such damage.

The Claimants’ have raised s.1 1(5)(b) of the OPA, claiming that the Defendant is

responsible under_s.11(5)(b) for illegal bunkering, but the Claimants have

repeatedly confirmed that 11(5)(b) is purely responsive to the Defendants
position on illegal bunkering.

In_circumstances in_which this claim is_limited to damages/compensation in

respect of the 2008 Qil Spills and the Claimants have made clear that their

reliance on s.11(5)(b) is purely responsive to the Defendant's pleas as to illegal
bunkering, the Claimants allegations in respect of s.11(5)(b) are necessarily
imited to: (i) the proper assessment of the compensation payable by the

Defendant in respect of the 2008 Oil Spills; and (ii) the claims of illeqal bunkering

made by the Defendant. The Claimants make no claim for compensation in

respect of any damage which may have been caused by illegal bunkering, but not

by the 2008 Qil Spills; any such claim would fall outside the scope of this action,

Insofar as it is intended to be alleged that the 2008 Oil Spills caused members of

the Bodo Community to commit acts of illegal bunkering and that, therefore, the

2008 QOil Spills should be deemed to have caused the damage resulting from

illegal acts of bunkering since 2008, the same is denied. Causation is denied,

foreseeability is denied and., further, any such claim is unsustainable on grounds

of public policy.

In summary: the Defendant's position is that the Claimants' reliance on $.11(5)(b)

of the OPA is irrelevant to the proper assessment of the compensation payable

by the Defendant in respect of the 2008 Oil Spills; any claims in respect of

damage caused by any oil spills other than the 2008 Qil Spills falls outside the

scope of this litigation. It is denied that the Defendant is liable to the Claimants

pursuant to s.11(5)(b) in_this action, whether as alleged or at all

In conclusion, SPDC remains committed to paying just and reasonable
compensation for the 2008 Qi Spills to those to whom it is due under the strict
liability regime of s.11(5)(c) the 1990 Act. 't denies, however, that it is liable to
(he Claimants under section 11(5)(b) of the 1990 Act as alleged or at all, The
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I. SUMMARY OF CLAIM

9.

Paragraph 1 of the Re-Re-Amended Particulars of Claim is noted.

10.

11.

12.

12.1

12.2

12.3

Paragraph 21; of the Re-Re-Amended Particulars of Claim provides a summary
of the Claimants’ case. As all of these facts and matters are addressed above or

below SPDC does not plead separately thereto here: save to note that the

Claimants’_claim is limited (as it is in paraqgraph 2 of the Re-Re-Amended

Particulars of Claim and by the Claim Form itself) to a claim for relief arising out of

the two 2008 Qil Spills. For the avoidance of doubt, any application to amend the

Claim Form, and these Particulars of Claim, to claim compensation or any relief in

relation to any other oil spills, whether pursuant to section 11(5)(b) of the OPA or

otherwise, will be opposed (whether or not such further claims were statute-

barred as a matter of Nigerian Law).

Paragraphs 32, 43 and 54 are noted. In respect of the last sentence of paragraph
54, SPDC repeats paragraph 67 above.

As to paragraph 65:

SPDC admits and avers that in its letter of response dated 1 July 2011 SPDC
stated that:

“...as licensee for the oil pipeline license granted in relation to the 24" Trans Niger
pipeline, [SPDC] accepts responsibility under the Oil Pipelines Act for the two oil
spills fon 5 October 2008 and 7 December 2008 respectively], both of which were
due to equipment failure.

SPDC acknowledges that it is liable to pay compensation in accordance with its
obligations under the Oil Pipelines Act to those that are entitled to receive such
compensation.” (p2)

Insofar as it is alleged that SPDC has made an admission of liability which is
wider in scope than that set out above, that allegation is denied.

It is averred that these proceedings are principally concerned with questions of

title to, or the rights to, possession of property. for the purposes of section 30 of
the Civil Judgments and Jurisdiction Act 1982 (the 1982 Act"). Such issues are
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raised inter alia by the following paragraphs of the Re-Re-Amended Particulars of

Claim;

@)

In paragraphs 2. 37 and 57 contend that the Claimants and each of them

is entitled to compensation for loss of amenity arising from the 2008 Qil

Spills insofar as any Claimant can provide sufficient right of occupation of

to _land_and/or property. Paragraphs 10, 88 and 105 below respond

thereto.

Paragraph 37 pleads that those Claimants who enjoy sufficient interest in

the property and/or land which has been injuriously affected by the said

2008 _Qil Spills will seek damages pursuant to_section 11(5)(a) of the

OPA. Those (as vet unidentified) Claimants must therefore establish the

nature and extent of the (as vet unpleaded) proprietary interests enjoyed

by them (or others with whom they say that they possess or occupy any

relevant property) over the (as yet unidentified) land, and in particular:

(i) whether the said property or land is or was at any material time

urban or non-urban land within the meaning of the Nigerian Land
Use Act 1978 (the “1978 Act’);

{in whether the said property or land s or was at any material time

developed land within the meaning of the 1978 Act:

i} whether the said property or land is or was at_ any material time

unoccupied land within the meaning of the 1978 Act:

(iv) whether the Claimants and each of them is a party in possession

of the said property or land:

{(v) whether the Claimants have acquired the alleged or any

customary rights over the alleged property or land or under the

provisions of the 1978 Act:

(vi) whether someone else has a competing interest in the alleged or
any such property or land;

(vii) __ whether the said property or land is already the subject of a claim
by another claimant in_one_of the claims that_comprises the

Bomu-Bonny Qil Pipeline | tigation: and

(vil) __whether the said property ot land s already the subject of a claim

(whether int mated or already proceeding in the Zounts of Nigeria

L e om0
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or_elsewhere) by another person or persons for compensation or

damages arising from the 2008 Qil Spills.

Further, the extent of any statutory compensation will be determined by the

nature and extent of any proprietary and other interests in the communal lands

held by the Claimants.

{c)

Paragraph 43 pleads that the Defendant is liable for damage caused by

criminal acts of third parties in illegally bunkering oil. _If, which is denied.

this claim is maintainable in this litigation (as_to_which paragraph 10

above Is repeated) the Claimants will have to establish the nature and
extent of their proprietary interests over any allegedly damaged land The
particulars pieaded in the preceding sub-paragraph are repeated.

Paragraph 36 pleads that SPDC is liable to_the Claimants under s

11(5)(c) of the OPA 1990. _Although liability has been admitted under
11(5)(c). the extent of any statutory compensation will be determined by

the nature and extent of the proprietary and other interests in the said

property or land allegedly held by the Claimants or any of them. The

Claimants must therefore establish the nature and extent of their

roprietary interests over any damaged land. The particulars pleaded in
sub-paragraph (b) above are repeated.

Finally, there are a number of other claims pending in the Nigerian courts

which relate to the 2008 OQil Spiils and which ¢laim _compensation in

relation to damage to_land which is said in this claim to be Bodo

community land. In a number of these claims other communities and/ar

factions (some within the Bodo community) assert ownership of and/or

the right to possession of and/or other interests in some or all of the land

which may be the subject of these claims, which necessarily means that

guestions of title or the right to possession will also arise if these claims

are to be adjudicated and ruled on. A map showing the areas that are the

subject of claims currently proceeding in Nigeria is annexed at Appendix
WA

124 _n light of the fact that issues of the ownership, or the right to possession, of
immovable property require determination in these claims, and by virtue of
section 30 of the 1982 Act aforesaid, SPDC will contend that the English Court
does not have jurisdiction to determine these proceedings.

13. Paragraph 76 is noted.
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ll. THE PARTIES

14.

15.

15.1

15.2

As to paragraph 87 the Claimants are required to prove that each of them live in
one of the 20 villages which form part of the Bodo Community and which are
most proximate to the Bodo Creek.

Paragraph 98 is admitted. It is averred that at all material times:

SPDC operated oil and gas production in the Niger Delta on behalf of the partners
of an unincorporated joint venture, the majority interest holder being the Nigerian
state-owned company known as the Nigerian National Petroleum Corporation
("NNPC").

SPDC was at all material times the operator of the Bomu-Bonny Trans Niger
Pipeline (the “TNP”) on behalf of the said unincorporated joint venture under a
licence from the Nigerian Government, such licence being granted under the
1990 Act.

lll. THE BACKGROUND AND FACTUAL CIRCUMSTANCES OF THE CLAIM

Location

16.

16.1

16.2

16.3

As to paragraph 108:

It is admitted that Bodo City and its component villages are located in the Gokana
Local Government Area of Rivers State. and in Bede-Gity-is-a-part-of Ogoniland.

It is further admitted that Bodo City and its component villages are situated to the
north and east of a series of creeks and mangrove swamps which are known as
“the Bodo Creek”. In the absence of any particulars thereof, SPDC is unable to
admit or deny that the Bodo Creek comprises about 9,320 hectares of land,
swampland and waterways.

It is denied that the population of Bodo City and its surrounding villages, and (if it
be so alleged) the Bodo Community, numbers 31 500 people.

Oil operations in the Niger Delta

17.

171

SPDC pleads as follows to paragraphs 1 19and 121:

The Niger Delta is an oil-rich region. In the last fifty years, nearly 1,500 oil wells
have been drilled in 159 different oilfields across the Niger Delta by dozens of
different oil companies.




17.2

17.3

174

17.5

17.6
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In spite of the success of the oil and gas industries, many of the inhabitants of the
Niger Delta continue to live in poverty. Local groups have campaigned for a
greater share of the oil révenues taken by the government. This campaign has
coincided with a rise in violence in the Niger Delta, including in Ogoniland, with
increasing threats to those working for oil companies.

As a result of an escalation of this unrest, in 1993 SPDC was forced to stop the
oil production from its wells in Ogoniland and withdraw its employees from the
area.

The nature and extent of the violence in Ogoniland worsened from 2005 to 2008.
Consequently, SPDC restricted the number of staff and contractors who were
pemitted to conduct operations in the field and increased the security required on
site visits. These restrictions and directions applied in the Bodo area.

One of the features of this unrest has been the targeting of oil facilities and
pipelines by saboteurs. Heavily armed and well-organised groups have attacked
oil and gas facllities including pipelines in the Niger Delta, shut down Operations
and kidnapped staff. Such sabotage inevitably results in the release of crude oil
into the environment.

The Niger Delta has also seen the development of significant criminal activity
focused upon the theft of crude oil by criminal gangs. In particular, and at al|
material times:

(a) Oil pipelines in rural areas have been tapped by these criminal gangs who
siphon off oil (a practice colloquially known as “bunkering”).

(b) Some of the stolen oil is illegally refined at make-shift refineries. The
crude oil is heated in primitive stills - often metal pipes and drums welded
together - over open fires fuelled by crude oil. The resultant fumes are
condensed and the product is supplied to the domestic market or
transported to tankers waiting offshore for export.

(c) Such illegal activities have usually been carried out on an ad hoc or
artisanal basis. On occasion, they have been conducted on an extensive
and semi-industrialised scale.

(d) These activities resuited in the release of crude oil, refined oil, and the by-
products of such refining, into the environment,

rr———
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17.7  Sabotage, illegal bunkering, ilegal refining and the transport of stolen oil have

caused, and continue to cause, significant environmental damage in the Niger

Delta in general, and Ogoniland in particular:

(a)

(b)

(c)

(d)

(e)

The United Nations Development Programme Niger Delta Human
Development Report 2006 (the "UNDP Report") recorded that the
majority of oil spills which occurred in the region between 2000-2004, and
thereafter, were caused by such illegal activities.

The frequency, scale and effect of such ilegal activities increased in the
years prior to the 2008 Oil Spills. According to the UNDP Report:

“...the incidence of oil spills has increased considerably in the region.
Spills occur accidentally and through the deliberate actions of the local
people... Available records show that a total of 6,817 oil spills occurred [in
the Niger Delta] between 1976 and 2001, with a loss of approximately
three million barrels of oil.” (p76)

In June 2010 a media release issued by the United Nations Environment
Programme ("UNEP") highlighted the extent of environmental damage
from criminal activity targeting the oil industry, including illegal refineries in
the Gokana Local Government Area.

The UNEP Environmental Assessment of Ogoniland, 2011 (the "UNEP
Report"), recorded inter alia that:

“While the footprint of individual artisanal refining operations is localized,
the cumulative impact exerts a significant environmental stress on
Ogoniland. The main problems are....spread of pollution beyond the
refinery area...contamination of water in the creeks and coastal and
mangrove vegetation, as well as soil exposed to layers of oil at low tide...”
(p104)

The UNEP Report noted the scale and impact of illegal refining of crude
oil at Bodo West, an area close to the sites of the 2008 Oil Spills. 1t stated
that:

“The locations at which artisanal refining is — or has been - carried out
present a picture of total environmental devastation. With fresh crude oil
stored on land in sandy pits, hydrocarbon can migrate in all directions,
Damage to the soll at the refinery site itself is but a small portion of the
overall environmental footprint caused by the refinery. The oil which
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escapes from the refining process...flows into open water. Given the
Bodo West oilfield’s position in a flat, tidally influenced area, spilled oil can
spread across many square kilometres...” (p1 64)

f SPDC’s facilites in the Niger Delta have often been targeted by
saboteurs. Indeed, the great majority of oil spills from SPDC'’s facilities are
the result of sabotage or other illegal acts by third parties. - \nparticular

MMWWWNWMMM
oit-spill-incidents—and -73%-of-all-oil-volume-spilled —from-SRDC's
facilittes-in-the-Niger Delta-in the-five-year period from 2007-2011

W—-M—M%@emsampeﬁeﬁmmﬁe
In addition to environmental problems arising from oil operations in the Niger
Delta, the UNDP Report records that large scale industrial enterprises including
breweries, paint factories, cement and asbestos factories in Rivers State also

generate and discharge waste materials which detrimentally affect the
environment.

SPDC’s operations in the Niger Delta

18.

19.

19.1

SPDC has operated in the Niger Delta since 1958. Its current operations include
a network of more than 71 producing oilfields, approximately 1,000 producing
wells, 9,000 kilometres of flow lines and pipelines, 87 flow stations, nine gas
plants and two major oil exporter terminals at Bonny Island and Forcados.

The crude oil produced by SPDC is transported from the production wells through
pipelines (known as flow lines) to flow stations. The oil is transported from the
flow stations through delivery lines to trunk lines, and from there the oil flows to
the export terminals. Delivery lines and trunk lines are interconnected using
manifolds.

At all material times since SPDC's withdrawal from Ogoniland in or about 1993,
its only remaining operational infrastructure has been the TNP which runs through
this area and which transports oil from SPDC's northern production wells to the
Bonny terminal. As to this, it is admitted and averred that:
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The total length of pipelines, flow lines and delivery lines that SPDC operates on
shore in Nigeria Fhe—TNP—is over 6,000 kilometres leng._The TNP is
approximately 168 kilometres in length..

The final 12923 kilometre section runs from the Bomu manifold (north of Bodo
City) to the Bonny Terminal on the coast - passing through the Patrick Waterside
manifold and the Bonny manifold.

There are in fact two trunk lines on the same right of way running in close paraliel:
the first is 24" in diameter (the “24” Pipeline®), the second 28" in diameter (the
"28” Pipeline”). Sections of Eeach isare encased in concrete and each pipeline is
buried approximately 1 to 1.5 metres below the ground. The routes of these two
pipelines in and around Bodo are shown on the map at Appendix |.

The 24" Pipeline and the 28" Pipeline carry “Bonny light” crude (or unrefined) oil,
being a mixture of oil and water, commonly known as “wet crude” oil.

A third pipeline, operated by the NNPC, runs parallel to these two SPDC
pipelines. This NNPC pipeline carries a more concentrated crude oil that is
commonly referred to as “dry crude” oil. Water and gas already having been
removed from such dry crude oil, the product dees-net-requires less processing
furtherdistillation-and is therefore a more attractive target for illegal bunkerers
than SPDC's wet crude oil.

SPDC implemented various systems to protect its pipelines from these illegal
activities, and to minimise the poliution that might result from them or any
operational spills. It pleads below at paragraph 96871 to these specific systems
and practices. However:

SPDC's ability to protect its Pipeline from such illegal activities, and to perform
regular maintenance thereon, has been hampered by the threat to the security of
its employees and contractors as a result of militancy and criminal activity and
denial of access.

SPDC'’s ability to respond to spills has also been hampered by these security
issues and difficulties in obtaining access to the spill sites. SPDC's personnel
often have had to wait for the permission of the leaders of the local communities
before they have been able to operate in the area. These security and community
access issues have meant that SPDC has not always had ready access to spill
sites and this has caused significant delays to investigations, containment,
recovery and clean up of oil, and remediation after spills occur. In fact, access to
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spill sites and SPDC facilities in Ogoniland is at the permission of the local
communities.

Save as otherwise pleaded above, paragraphs 119 and 12+ are admitted.

The environment around Bodo prior to the 2008 Oil Spills

22,

23.

23.1
23.2

24.

25.

26.

27.

As to paragraph 132, in the absence of any particulars thereof, SPDC is unable to
admit or deny that the Bodo Creek is an area of about 9,230 hectares of land,
swampland and waterways.

SPDC is unable to admit or deny paragraphs 143, 154 and 165, save that it is
admitted that at all material times:

Some of those living in and around Bodo engaged in fishing and farming; and

People fished and travelled through the Bodo Creek.

The Claimants are required to prove the uses which it is alleged they made of the
creek.

As to paragraph 176, SPDC denies that, prior to the 2008 Oil Spills (whether the
First Oil Spill occurred on or about 5 October 2008 or, which is denied, 28 August
2008), the series of creeks and waterways that made up the Bodo Creek was
environmentally sound (which phrase is understood to mean that it was rich in
fauna and essentially free of hydrocarbons) and that the nature and extent of
previous oil pollution was not significant.

On the contrary, SPDC avers that by the time of the 2008 Oil Spills, the area
around Bodo, including the Bodo Creek, had been detrimentally affected by the
cumulative effect of oil released over many years from different sources, but
predominantly as the result of illegal activities of the types pleaded above -
namely sabotage, illegal bunkering, illegal refining and/or illegal transportation. In
particular, SPDC avers that before the 2008 Oil Spills, at least twenty incidents of
sabotage or illegal bunkering occurred in respect of its pipelines in the area of
and surrounding Bodo with resultant leakage of oil into the environment. These
incidents are listed in Appendix Il hereto.

Further, the NNPC pipeline running though the region was, prior to 2008 (and
remains to date) the source of spills, including those as a result of illegal activity.
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The NNPC pipeline has been particularly targeted by illegal bunkerers as the dry
crude it carries is easier to refine.

28. The detrimental effect of these various polluting events on the local environment
was recorded by:

28.1 The video footage allegedly taken on or about 15 October 2008, that is relied
upon in paragraph 226 of the MasterRe-Re-Amended Particulars of Claim, which
recorded oiled, deteriorating and dead mangroves along the banks of the Bodo

Creek and in the Bodo lagoon. Mangrove trees are not immediately killed by
exposure to crude oil, but they deteriorate over time and may ultimately die. The
presentation of the dead and deteriorating mangroves in this video indicates that:

(a) The dead mangroves shown in the video could not have been, and were
not, killed by oil released from the First Oil Spill (whether it occurred on 5
October 2008 or, which is denied, on 2928 August 2008); and

(b) The deterioration in the condition of some of the other deteriorating
mangroves shown in the video could not have been, and was not, caused
by oil released from the First Oil Spill (whether it occurred on 5 October
2008 or, which is denied, on 2928 August 2008).

In the premises, the observations recorded on the said video are inconsistent with
the Claimants' case that the Bodo Creek was environmentally sound prior to the
2008 Oli Spills.

28.2  In the same video allegedly taken on 15 October 2008, a person understood to be
a member of the Bodo Community stated that:

"there are eight points like this, from here down to Bonny, eight points like this.
That is the cost of the whole pollution. The whole coastal area of Ogoni is
polluted as a result of this. Eight points like this. If you come, | will take you to
the eight points tomorrow, any time."

28.3 Various surveys and reports at Appendices Ill and IV, many of which are relied
upon by the Claimants, including the report and press release of the Centre for
Environment, Human Rights and Development ("CEHRD") relied upon by the
Claimants at paragraphs 198 and 2019. As to the surveys, see paragraph 29
below and Appendices Ill and IV hereto.

The surveys relied upon by the Claimants
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The Claimants rely upon various surveys at paragraph 176. SPDC pleads as
follows to the surveys:

SPDC denies that, when read in their proper context, the passages relied upon by
the Claimants at paragraphs 176.1 — 176.5, or the surveys as a whole, support
the Claimants’ case as to the condition of the Bado Creek before the 2008 Oil
Spills and/or generally. In particular:

(a) The surveys are not, nor do they purport to be, assessments of the
environmental condition of the Bodo Creek as a whole and/or
assessments of the source or cause of any pollution which was present.

(b) The scope of each of the surveys is limited, whether as to the
geographical area surveyed, the objective of the survey or the subject
matter being studied.

(c) The passages relied upon by the Claimants, which are said to be
“findings” of the surveys, are not reasoned findings based upon evidence
gathered by, or cited in, the surveys. The said passages amount to bare
assertions, the provenance of which is unclear.

(d) On the contrary, the contents of the surveys in fact undermine the
Claimants’ case in that they evidence:

(i) The extent of oil poliution arising from spills in the Niger Delta
before the 2008 Oil Spills and the resuiltant pollution of the land
and waters therein.

(i) The existence and extent of illegal activities, and their role as one
of the main causes of such spills.

(i) The detrimental effect on the environment of poliution from other
sources, such as road-building projects and industrial activities.

(iv)  The serious problem of overfishing in the Bodo Creek.

SPDC sets out its specific pleas in relation to these surveys in Appendix Il
hereto.

As to the facts and matters alleged in the sub-paragraphs of paragraph 178,
SPDC admits that these findings were included in one or other of the said
surveys, but (save in respect of paragraph 178.1 which is denied for the reasons
pleaded above) requires the Claimants to prove the accuracy of those findings.
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Accordingly, SPDC denies that the matters pleaded at paragraph 176 are proved
by the various ecological surveys relied upon by the Claimants.

The First Oll Spill

30.

30.1

30.2

30.3

304

30.5

30.6

30.7

SPDC pleads as follows to paragraph 18%:

In August 2008 three sabotage oil spills were reported to SPDC in respect of a
section of the 24" Pipeline to the north of Bodo City. The last of these spills, which
was reported on 29 August 2008, occurred at a place called Kegbara-Dere (“K-
Dere”).

On 2 October 2008 a further spill from the 24" Pipeline was reported to the south
of Bodo at a place called Sohbiekiri. This spill was also caused by sabotage.

In order to carmry out repairs to the 24" Pipeline at K-Dere and Sohbiekiri, onor

abeut-3-October-2008 SPDC isolated the 24" Pipeline_prior to 2 October 2008.

On 5 October 2008 SPDC was notified of the First Oil Spill from the 24" Pipeline
at Sivilbilagbara (known also by some members of the Bodo Community as
Patrick Waterside and/or Tekuru Island). The spill occurred on the isolated
section of the 24" Pipeline into which no further oil had been able to pass since on
or about 3 October 2008, significantly reducing the volume of oil that could
escape from the 24" Pipeline.

On 6 October 2008 the existence of the First Oil Spill was confirmed by a local
surveillance team. Two days later both the National Oil Spill Detection &
Response Agency ("NOSDRA") and the Department of Petroleum Resources
("DPR") were formally notified of the spill.

Thereafter, SPDC sought to gain access to the site of the First Oil Spill in order to
conduct repair and/or containment works but was prevented from doing so by the
actions of members of the Bodo Community and/or their representatives and/or
third parties; and/or by the actions of the members of the K-Dere Community
and/or their representatives and/or third parties in refusing to allow SPDC, its
servants or agents to carry out necessary repairs on the 24" pipeline in respect of
a spill at K-Dere,

During this period, SPDC engaged local contractors from the Bodo Community to
contain the spill and begin the task of cleaning up. In particular, on various dates
in October and November 2008, those contractors took steps to:
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(a) Contain the spill including placing booms around the area of the spill,
digging for trenches, and digging a dyke.

(b) Recover and remove oil from the spill site.

On 29 October 2008;—follewing-the—completion-of-the-abeve-containment -and
remeval-measures; SPDC re-opened the 24" Pipeline, understanding that the

First Oil Spill was from the 28" Pipeline, which was situated in close parallel to the
24" Pipeline. The denial of access, pleaded above at paragraph 0, largely
contributed to SPDC's inability to confirm which of the Pipelines the spill
originated from.

On 7 November 2008, SPDC's team of personnel was granted access to the site
of the First Oil Spill. On this date, a joint investigation team, comprising SPDC’s
employees, representatives from the federal government's regulators and
members of the Bodo Community, attended the spill site. Contrary to their
expectations, the spill was found to be coming from the 24" Pipeline, rather than
the 28" Pipeline. While preparatory excavation works were undertaken at the
site, steps were taken to switch the flow of oil from the 24” to the 28" Pipeline.
The 24° Pipeline having been isolated that evening, the leak in the 24" Pipeline
was clamped the following day, 8 November 2008, to prevent any further oil from
escaping.

During the following weeks, emergency containment and recovery work
continued. On 16 December 2008 two local contractors, Alpha Drilling Services
and Donoks Nig. Ltd, signed Project Execution Reports confirming their
containment and recovery operations over the previous few weeks. The report
included a declaration made and signed by a member of the Bodo Community,
Chief M. B. Kottee, that the contractor had “completed the containment and
recovery of spilled oil in our community Tekuru Island Bodo City”.

in the above premises:

(a) SPDC admits that a leak developed in an underground section of the 24"
Pipeline at Sivilbilagbara, 04 36 03.1 latitude and 07 15 30.7 longitude,
caused by a weld defect in the pipeline. It is therefore admitted that it was
an operational spill due to equipment failure.

(b) It is denied that:

(i The leak occurred, and that oil began to leak from the pipeline, on
or about 28 August 2008.
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(ii) SPDC, its servants or agents, were notified of the First Oil Spill,
whether by local fishermen or by contractors or otherwise, during
September 2008.

SPDC is unable to admit or deny whether local fishermen had reported
the First Oil Spill to the Council of Chiefs and Elders during September
2008.

Further, SPDC avers that the leak at Sivilbilagbara occurred on or about Sunday
5 October 2008. SPDC relies upon the following facts and matters in support of
its case on the date of the First Oil Spill:

(a)

(b)

(c)

At all material times SPDC engaged members of the local communities as
contractors to carry out daily inspections of the TNP in the Bodo area.
One of the purposes of these inspections was to identify any leaks. The
first report of the leak at Sivilbilagbara came from one of these contractors
on 5 October 2008. None of the previous daily surveillance visits
generated such a report.

The video footage of the site of the First Oil Spill that is relied upon by the
Claimants, and Is said to have been filmed on 15 October 2008, recorded
the contemporaneous commentator saying that the spill “... has been on
for the past two, three weeks now...".

Those engaged to investigate, contain and clean up the spill recorded the
date of the commencement of the First Oil Spill as 5 October 2008. For
example:

()] The Form A Oil Spill/lLeak Notification Report made by SPDC to
NOSDRA recorded the date of the incident as “05/10/08". The
same date was recorded on the Spillage/Leakage Report
submitted to the DPR.

(i) The report of the joint investigation team that visited the spill site
on 7 and 8 November 2008 - which comprised the federal
government's regulators, SPDC personnel and local members of
the Bodo Community - recorded that the spill started on 5 October
2008. This report was approved and signed by members of the
team.
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(iii) The Project Execution Reports of Alpha Driling Services and
Donoks Nig. Ltd, were signed on 16 December 2008, recording
that the incident date was 5 October 2008.

30.13 Further, SPDC avers that:

(a)

(b)

(c)

Any damage to the communal lands as a result of the release of oil from
the First Oil Spill on 6 October 2008 or thereafter was caused and/or
contributed to by the refusal by the members of the Bodo and/or other
local Communities and/or their representatives to grant SPDC access to
its pipelines as set out at paragraph 30.6 above.

Accordingly, SPDC is not liable to the members of the Community:

whether-under s 11(5)(c) of the 1990 Act and/or-the-othercauses-of action
relied-upon-by-the-Claimants—for any such damage to the communal

lands because such damage was not caused by:

(i) any breakage of or leakage from the pipeline or an ancillary
installation (s 11(5)(c));

(ii) the alleged, or any, negligerce-and/or-breach of duty of SPDC,

its servants or agents;

(i) the exercise of the rights conferred by SPDC's Qil Pipeline

Licence (s.11(5)(a));

(iv) any neglect by SPDC or its agents. servants_or_workmen to

protect, maintain or repair any work structure or thing executed
under the licence (s.11(5)b)).

Further, that for the purposes of s 11 (5)(c) of the 1990 Act and/orthe
sther-causes—of-action—relied-upon; the conduct of the members of the
Bodo and/or other local Communities and/or their representatives and/or
unknown third parties in refusing SPDC access to its pipelines and
therefore obstructing SPDC in its efforts to prevent the breakage or
leakage from causing any damage to the communal lands constitutes a
“default’ on the part of the members of the Community and/or their
representatives and/or a “malicious act of a third party” for which SPDC is
not liable.

31. The last sentence of paragraph 187 is denied for the reasons pleaded above.

Statements by the Centre for Environment, Human Rights and Development
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32. Paragraph 198, and the first two sentences of paragraph 2019, are denied, save
that:

321 It is admitted that CEHRD published the said report and issued a press release
as alleged and that these publications contained the extracts pleaded. SPDC is
unable to admit or deny whether the press release was reported in the national
media.

322 Inany event, it is denied that either the report or press release related to the First
Oil Spill. Both publications related to a spill which it is said occurred on or around
28 August 2008 on the 28" Pipeline.

32.3 If, contrary to the above, either the report or press release did relate to the First
Qil Spill, then no admissions are made as to the accuracy of these extracts or any

@ of their contents.

33. As to the final sentence of paragraph 2019:

33.1 It is admitted, as pleaded above, that SPDC did not visit the site of the First Qil
Spill and clamp the pipeline before 7 November 2008.

33.2 Itis denied that SPDC did not reduce the flow of oil until 7 November 2008. As
pleaded above, the 24" Pipeline was isolated by SPDC betweenprior to 3 October
and until 29 October 2008.

33.3 Iltis denied that SPDC did not contain the spread of oil until 7 November 2008. As
pleaded above, containment and recovery were carried out in October and
November 2008.

L The volume of oil released in the First Ol Spill

34. As to paragraph 210 SPDC repeats paragraphs 30.13 above. Without prejudice
to the foregoing:

34.1 It is denied that oil leaked from the site of the First Oil Spill from 28 August 2008
until its repair on 8 November 2008, a period of 75 days. It is averred that the
spill in fact lasted for around 33 days from on or about 5 October 2008 until its
repair.

34.2 SPDC denies that oil was leaking from the 24" Pipeline at a rate of 3,900 bbls per

day on 7 November 2008, or on any other day in that period. In particular:
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The Claimants have not pleaded the basis for this contention, It is

understood from interlocutory witness evidence filed on their behalves that

their case in this regard is based upon an expert analysis of a few minutes

of video footage of the pipeline taken that day. As to that analysis:

(i)

(ii)

SPDC will plead fully to the accuracy of any such an assessment
as and when its methodology is properly understood.

SPDC avers that any such calculation would depend upon a
measurement of the velocity of the oil shown in the video. SPDC
avers, however, that the frame rate of the footage is too slow to
allow any marker to be tracked effectively between the frames,
whether by Particle Image Velocimetry or similar method. It is
therefore denied that such a method can be used reliably to
measure the velocity of the oil from that footage.

Further and in any event, it is denied that it is appropriate to assume, as
the Claimants have done, that oil would have been released at that same
rate for the rest of the period of the First Qil Spill. In fact:

(i

(i)

At the time that the video was taken, the 24" Pipeline had not
been isolated or switched. As pleaded above, the pipeline had
been isolated on or about 3 October until 29 October 2008, that is
for 24 days of the 33 days of the First Oil Spill. When so isolated
no further oil was able to pass into this section of the pipeline and
the volume of oil that escaped from the leak was significantly
reduced. This will be a matter for expert evidence and SPDC _may

witl-plead further on such issues on exchange of expert evidence,

At the time that the video was taken, the earth and concrete
coating around the 24" Pipeline had been excavated. At all
material times beforehand, however, sections of the pipeline had
been encased in concrete and gach pipeline buried 1 - 1.5 metres
underground. It is averred that these factors reduced significantly
the amount of oil that escaped from the weld defect. This wil| be a
matter for expert evidence and SPDC_may will-plead further on
such issues on exchange of expert evidence.
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which-weuld-have-gradually-increased-in-size- as- the-weld-was
eroded—by—esecaping—oil——ln—the —promises —the-amount—of—oil
Feleased%m%e—sipelmewas-sigmﬁeamly—lessmmeaﬂys%ages
ef-the—period——SPDC -will -plead— further—on-such—issues—on
exchange-of-expert-evidense:

(w(iil) Itis further averred that if there was a leak from the 24" Pipeline at
Sohbiekiri from 2 October — 10 October 2008, and another at K-
Dere from 29 August until 29 October 2008, which would have
reduced the oil in the pipeline at these times.

(c) Further, SPDC will contend that contemporaneous observations of the
joint investigation team are inconsistent with the allegation that 3,900 bbls
of oil were being released daily from the spill site for the entire period of
the spill. Following their visits on 7 and 8 November 2008, they recorded
that a total of 1,640.63 bbls had been released. This assessment was
made on the basis of the Direct Assessment Method that had been
approved by, inter alia, the relevant industry regulator.

SPDC admits that the spill site was in an area that was flooded by the incoming
tide and that some crude oil from the First Qil Spill would have been carried to the
surface of the Bodo Creek, but it denies for reasons pleaded above and further
below the amount and the extent of the spread of oil from the First Oil Spill
thereafter as pleaded by the Claimants. SPDC avers, however, that the net tidal
flow is downstream. Further SPDC repeats paragraph 87.3(c) above as to the
effect of weathering,—and biodegradation_and natural attenuation on the oil

released.

However, SPDC avers that the total volume of oil released as a result of the First
Oil Spill exceeded the contemporaneous estimates referred to above. The
issues of the volume of oil released and the extent of impact as a result of the
2008 Oil Spills will be the subject of expert evidence which will include
hydrological data, satellite imagery and further data from samples taken from the
relevant areas.
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Video evidence of the First Oil Spill

35.

35.1

35.2

35.3

Paragraph 221 is not admitted, save that:

SPDC admits that the Claimants have provided video footage of the Bodo Creek
that is said to have been taken on 15 October 2008.

SPDC admits that the Claimants have provided it with video footage of the repair
of the spill site which was taken on 7 November 2008,

SPDC admits that a joint investigation team visited the spill site on 7 and 8
November 2008 as pleaded in paragraph 30.9 above.

The alleged impact of the First Qil Spiil

36.

37.

371

As to paragraph 22, SPDC repeats paragraph 30.13 above.

As to paragraph 23, Wﬁheut—preydfee%e—the—fefegmng SPDC admits and avers
that the area surrounding the site of the First Oil Spill was affected by the oil

released thereby. However:

It is denied that all community land, forests, waterways and creeks were
extensively impacted by the crude oil from the First Oil Spill; and it is denied that
the vast majority of the Bodo Creek was materially impacted thereby. The issue
of the nature and extent of the impact as a result of the 2008 Qil_Spills will be a

matter for expert evidence. At this stage SPDC relies in particular upon:

(a) The finding of SPDC's Geomatics Team that the area heavily impacted by
the First Oil Spill was approximately 3.4 hectares. In the course of the
joint investigation visit on 7 and 8 November 2008, a survey of the
affected area was conducted by members of the joint investigation team,
including representatives of the Bodo Community. They identified the
extent of the heavily impacted area and took GPS coordinates around the
boundary thereof. These coordinates were used by the Geomatics Team
to produce a computer-generated assessment of the geographical extent
of the spill and thereby to estimate the impacted hectarage.

(b) The findings of a Pre Clean Up Assessment carried out in 2009 (the "2009
PCA") that the area impacted by both of the 2008 Oil Spills was 36
hectares. This was a ground survey carried out in preparation for the
planned phase of clean up of the area impacted by the 2008 Oil Spills.
The findings reflect that, in the eight to ten months since both the 2008 Oil
Spills occurred, the oil had travelled to a relatively limited area. While the
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2009 PCA noted that other areas were affected by oil, the members of the
team who performed this assessment (including the regulators and
representatives of the Bodo Community themselves) recorded that this
was due to oil spilled from other sources - and in particular was the result
of illegal activities of third partles, as pleaded above.

(c) Further, it is averred that the oil released as a result of the 2008 Oil Spills
will have been subject to weathering processes and as a resuit up to 70%
of the volume of oil released would have either evaporated in the weeks
following the 2008 Oil Spills and/or have been removed from the
environment by biodegradation_or other forms of natural attenuation.

SPDC will also aver that the operation of the tide in this estuarine
environment would have resulted in the removal of significant quantities of
the said oil.

However, SPDC avers that the extent of impact as a result of the First Oil Spill
exceeded the contemporaneous estimates referred to above. The issues of the
volume of ol released and the extent of impact as a result of the 2008 Qil Spills
will be the subject of expert evidence which will include hydrological data, satellite
imagery and further data from samples taken from the relevant areas.

As to the allegations in relation to creeks belonging to the neighbouring
communities, these are irrelevant to these claims and no admissions are made as
to the nature and extent of any impact on lands and waters which are not the
subject matter of these claims.

Further, the Claimants are required to prove that any of the land allegedly
impacted was affected by oil from the First Oil Spill rather than from any of the
other sources including oil released into the environment as the result of:

(a) Incidents involving other pipelines; and/or

(b) Incidents of sabotage, illegal bunkering, illegal refining and illegal
transportation as pleaded above.

The Second Oil Spilll

As to paragraph 243:

SPDC admits and avers that there was a further and separate leak from a
different section of the 24" Pipeline on or about 7 December 2008. For the
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avoidance of doubt, the map coordinates of the site of this Second Oil Spill are 04
33 33.9 latitude and 07 15 05.8 longitude.

This Second Oil Spill was reported to SPDC on 7 December 2008. A Form A Qil
Spillage/Leakage Notification Report was sent to DPR and NOSDRA on 10
December 2008.

Upon its notification of the spill, SPDC took immediate action to reduce the flow of
the oil and to contain the oil spill. In particular it is averred that:

(a) On each of 8 and 9 December 2008 SPDC conducted an over-fly of the
spill site. This confirmed that the leak was on the 24" Pipeline.

(b) The 24" Pipeline was isolated at the Bomu manifold (in the north) on 8
December 2008 and the Bonny Flow Station (in the south) was shut in on
9 December 2008. The shutdown of the pipeline at locations both north
(Bomu) and south (Bonny) of the spill site meant that no further oil would
have passed into this section and the flow of oil from the leak was
significantly reduced.

However, mﬁwm&a%nme members of the Community

and/or their representatives and/or third parties prevented SPDC, its servants or
agents from accessing the site of the Second Oil Spill and/or obstructed the
efforts of SPDC, its servants or agents in its efforts to prevent the Second Oil spill
from causing damage to the communal lands. In particular:

(a) During the course of 9 and 10 December 2008 SPDC took steps to
contain the spread of oil, including mobilising Clean Nigeria Associates
and a local contractor to boom across the Andoni River to avoid further oll
spread and gathering SPDC's Oil Spill Response Team at the Bonny
Terminal in preparation for escort to the leak site. However, the Oil Spill
Response Team could not attend without a security escort and the local
contractor was later forced to leave the site due to threats from local

youths members-ef-theged&eeﬁmunw

(b) On 17 December 2008 a further over-fly of the spill site was carried out by
SPDC during which it was observed that the containment booms had
been tampered with by a third party, rendering them ineffective. Those
observing could not see oil being released into the environment, and this
was considered to be due to the isolation and switching of the pipeline.
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On 18 December 2008 employees of SPDC tried to visit the spill site.
They were, however, unable to reach the spill site because their boats
could not navigate in the shallow waters of mangrove creeklets. They
were able to observe that approximately 30 metres of booms had been
vandalised and that the tension member chain of the booms had been
stolen. Further containment booms were deployed around the outlet
creeks in order to prevent any further spread of oil.

In or around February 2009, SPDC received uncomoborated reports from
the Community that oil was continuing to leak from the pipeline (which is
not accepted). SPDC therefore attempted to take steps to conduct further
isolation upstream of the site of the Second Oil Spill at Patrick Waterside
and downstream at the Opobo Channel. However, in respect of the latter
SPDC's isolation crew were chased away by unknown third parties whilst
on route to carry out these works.

After negotiations between SPDC and members of the Bodo Community,
culminating in a-meetings on 11 and 13 February 2009, the Bodo Community
finally granted SPDC access to the spill site in order to conduct further Isolation
and/or a joint investigation visit and to repair and clamp the 24" Pipeline.

As to paragraph 254:

As to the first sentence:

(a)

(b)

It is admitted that a joint investigation visit took place between 19 and 21
February 2009 and that the report of the joint investigation visit concluded
that the spill was caused by equipment failure.

It is averred that the joint investigation team comprised of representatives
from SPDC, NOSDRA, the DPR and the Bodo Community and that the
report of the joint investigation visit was signed by the members of the
joint investigation team.

As to the second sentence:

(a)

(b)

SPDC admits that oil spilled from the site from 9 December 2008 until the
pipeline was clamped on 19 February 2009,

It is however averred that the section of the pipeline in which the leak
occurred was isolated by 9 December 2008 and from that time no further
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oil would have passed into this section and the flow of oil from the leak
was significantly reduced.

(c) Further and in any event, SPDC avers that any damage to the
communal lands as a result of the release of oil from the Second Oil
Spill from 9 December 2008 or thereafter was caused and/or
contributed to by the refusal by the members of the Community and/or
their representatives and/or unknown third parties to grant access to
SPDC to the site of the Second Oil Spill for the purpose of clamping
and/or repairing the pipeline and/or by the actions of the members of
the Community and/or their representatives and/or unknown third
parties in obstructing SPDC's efforts to contain the Second Oil Spill as
set out at paragraph 38.4 above.

As to the third sentence:

(a) SPDC admits that the report prepared by the joint investigation team
concluded that the volume of oil spilled as a result of the Second Oil Spill
was approximately 2,503 bblis.

{b) However, SPDC avers that the total volume of oil released as a result of
the Second Oil Spill exceeded the contemporaneous estimates referred to
above. The issues of the volume of oil released and the extent of impact
as a result of the 2008 Qil Spills will be the subject of expert evidence
which will include hydrological data, satellite imagery and further data
from samples taken from the relevant areas.

(c) For the avoidance of any doubt, SPDC maintains its denial that at least
3,900 bbls was released per day and/or that 600,000 bbls were released
in total as a result of the 2008 Oil Spills.

The fourth sentence of paragraph 254 is denied for the following reasons:

(a) The volume of oil spilt was caiculated using the Direct Assessment
Method. This methodology gives the volume as being the area affected
by the oil, multiplied by the depth of oil in the soil, multiplied by the
effective porosity of the soil.

(b) The Direct Assessment Method is approved by the Industry regulators and
has subsequently been sanctioned by the Oil Spill Recovery, Clean up,
Remediation and Damage Assessment Regulations 2011.
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Save as expressly admitted or denied above, no further admissions are made to
paragraph 254. SPDC may plead to the facts and matters therein alleged
following the exchange of expert evidence.

Paragraph 265 is denied. In particular, and for the reasons pleaded above, it is
denied that SPDC took no or no adequate steps to reduce the flow of oil and/or to
clamp and contain the 2008 Qil Spills as alleged.

General nature of the environmental damage caused

41,

411

41.2

413

As to paragraph 276:

SPDC admits that the environment near Bodo has been affected by the 2008 OIl
Spills. SPDC repeats paragraphs 30.13 and 39.2 above.

Without prejudice to the foregoing, SPDC requires the Claimants to proveit-is
denied;-for-the—reasons—pleaded below; that marine life has been devastated

within the 9,230 hectares of the Bodo Creek and that about 1.000 hectares ofthe
mangroves have been-argely destroyed as a result of the 2008 Oil Spills.

In particular, SPDC avers that the 2008 Oll Spills affected a smaller area than that
alleged by the Claimants._As pleaded above, the issue of the nature and the

extent of impact as a result of the 2008 Qil Spills will be the subject of expert
evidence. At this stage, SPDC relies upon the following:

(a) SPDC relies upon the contemporaneous documents which assessed the
area that had been impacted by the 2008 Oil Spills, namely the reports of
the joint investigation teams in respect of both of the 2008 Oil Spills and
the 2009 PCA.__These reports, which were prepared by teams that

included_representatives of SPDC, the relevant government requiator

(NOSDRA) and of the local community, estimated the volume of oil spilled

in accordance with the approved Direct Assessment Method described

above.

(b) Further, as pleaded above, SPDC will rely upon expert analysis of satellite
images of the Bodo area, both before and after the 2008 Spills, in support
of its denial.

(c) SPDC repeats paragraphs 34 and 39.2 to 39.4 above as to the volume of
oil spilled as a result of the 2008 Oil Spills and paragraph 37.1(c) as to the
effects of weathering, and-degradation_and natural attenuation.
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However, SPDC avers the area affected by the 2008 Oil Spills exceeded the
contemporaneous estimates referred to above. The issues of the volume of oil
released and the extent of impact as a result of the 2008 Oil Spills will be the
subject of expert evidence which will include hydrological data, satellite imagery
and further data from samples taken from the relevant areas.

If and insofar as the area was affected by oil in 2008 and thereafter, SPDC
repeats its averment that the area in and around Bodo, including some or all of
the Bodo Creek, has been detrimentally affected by oil from illegal activities, such
as sabotage or illegal refining, and other sources. The Claimants are required to
prove that any of the alleged environmental damage was caused by the 2008 Oil
Spills and not by oil from other sources.

As to paragraph 276.1:

SPDC requires the Claimants to prove that the oil released by the 2008 Qit Spills
detrimentally-affected devastated marine life within the 9,320 hectares of-in the
Bodo Creek. Paragraph 41 above is repeated.

SPDC does not admit that as a resuit of the 2008 Oil Spills, there has been a
severe reduction in the abundance of marine life throughout the Bodo Creek; and
that shelifish are—rotonger—present-in-the-Bode-Creek=—and that-fish numbers
have dramatically reduced_in the Bodo Creek. SPDC avers that the nature and
extent of the damage caused as a result of the 2008 Oil Spills is a matter for
expert evidence.

It is averred that any such damage to marine life as may be proved was caused
or materially contributed to by:

(a) Oit from other sources, particularly oil from Illegal activities both before
and after the 2008 Oil Spills. Paragraphs 25 to 28 above are repeated.

(b) Pollution of the Bodo Creek and surrounding waters from other sources
including discharge of industrial waste and dredging activities.

(c) Overfishing of the Bodo Creek and surrounding waters. In support of this
averment SPDC relies upon:

(i) The Resource Damage Assessment carried out by the Nigerian
Federal Ministry of Environment in 2006, refied upon by the
Claimants at paragraph 287.2, which recorded that “Near-shore
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illegal fishing by commercial trawlers” (p4) was a main cause of
reduction of fishing populations in the Niger Delta.

(i) The UNEP Report, relied upon by the Claimants at paragraph
287.3, which recorded that ‘overfishing is a major problem
affecting the fisheries in Ogoniland". (p178)

iii) The environmental study by Zabbey (‘Community ecology of
intertidal macrozoobenthos at Bodo Creek, Nigeria’, May 2011),
relied upon by the Claimants at paragraph 176, which recorded
that “it is safe to infer that the cockle is biologically and
economically overfished in Bodo Creek.” (, p141)

As to the facts and matters in paragraph 276.2:

SPDC admits that the oil released by the 2008 Oil Spills affected mangroves in
the vicinity. Paragraph 41 above is repeated.

SPDC denies that as a result of the 2008 Oil Spills, there has been a dramatic
reduction (insofar as that phrase is understood) in the mangrove population of the
Bodo Creek. ta—partisular, SPDC is unable to_admit or deny i-is-denied that
1,000754 hectares of mangroves were heavily impacted and killed, and that
5,5003;146-hectares of Mmangroves were moderately impacted (insofar as those
terms are understood) by the 2008 Ol Spills. As pleaded above, the nature and
extent of the damage caused as a result of the 2008 Qil Spills is g matter for

expert evidence.

In particular, the Claimants are required to prove that any such damage to the
mangrove population as may be proved was caused by the 2008 Oil Spills, and
not by other factors. In particular, it is averred that, both before and after the 2008
Oil Spills, the mangrove population of the Bodo Creek was detrimentally affected
as a result of oil spills caused by illegal activities. In Support of this averment
SPDC relies upon:

(a) A report produced by CEHRD in 2006 entitted 'Training of Rural
Conservationists To Carry Out Re-Vegetation Of Mangrove Forest In A
Crude Oil Polluted Swamp In Bara-Nwezor Village, Bodo City, Ogoni,
Rivers State, Nigeria’ which recorded that:

(i) An oil spillage occurred in August 2003 at K-Dere and was
“carried by tide into Bodo Creek” (p5); and

e ——
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(ii) This spill resulted in “the death of endemic biota (flora and fauna
alike). Consequently, about 120m long of mangrove fringing
Bodo...died out.” (p5)

The CEHRD report dated October 2008, relied upon by the Claimants at
paragraph 198, which recorded that, “Tidal regimes have caused wide-
spread distribution of oil scum to the length and breadth of Bodo Creek
and the network of adjoining Creeks. ....Mangrove...dominate the creek
floristic community. These are tainted and have started showing signs of
death and defoliation; some mangrove stands are dead already.” (p4)

The presence of dead and deteriorating mangroves in the area in October
2008 (as recorded in the video referred to at paragraph 28.1 above, and
the report of CEHRD referred to in_the paragraph abeve-at-paragraph
38:3(b)). SPDC avers that the dead mangroves observable in the video
were killed and the deterioration of some of the other deteriorating
mangroves could not have been, and was not, caused by oil released
from the 2008 Oil Spills.

The Pre Clean up Assessment Report produced by a joint investigation
team including representatives of the reguiators and the local
communities dated September 2009 which recorded that, “The presence
of dead mangrove vegetation is clearly an indication of cumulative effect
of oiling over extended period of time. The cumulative impact is from pre-
2008 sabotage spill incidents from the upstream communities that have
Steadily impacted the network of creeks down stream from Kpoghor,
through K-dere, B-dere, Kpor, Gio, Goi and to Bodo area.” (p4)

The UNEP Report, relied upon by the Claimants at paragraph 287 which
recorded that:

“The impact of oil on mangrove vegetation in Ogoniland has been
disastrous, as was evident to the UNEP team during an early
reconnaissance mission along the creeks. Impacts vary from extreme
stress to total destruction....The pollution has accumulated over a very
long period, perhaps over decades.” (p1 58)

Satellite images of Bodo before the 2008 spills that reveal the detrimental
effect of oil on mangroves in the vicinity of Bodo, and in particular on the
fringes of the Bodo iagoon and along the reaches of the Kpador Channel,
by 2006.
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Further, SPDC avers that the mangrove population of the Niger Delta was also
detrimentally affected by other sources of pollution including seismic operations
and the discharge of industrial waste.

As to the facts and matters in paragraph 276.3:

SPDC admits that the oil released by the 2008 Oil Spills impacted some land In
the vicinity._Again, the nature and extent of the damage caused as a result of the
2008 QOil Spills is a matter for expert evidence. Paragraphs 30.13, 39.2(c) and 41
above are repeated.

SPDC requires the Claimants to prove:

(a) The area or areas of farmland that are alleged to have been so
contaminated by oil.

(b) That any proven oil contamination of any such farmland was caused by oil
from the 2008 Oil Spills, and was not in fact caused by oil from other
sources. Paragraph 26 above is repeated.

(c) That any such proven contamination by the 2008 Oil Spills caused the
alleged or any reduction in farm production and yields.

As to the facts and matters in paragraph 276.4:

SPDC admits that oil from the 2008 Oil Spills released hydrocarbons into the
water and sediment in the vicinity of the 2008 Oil Spills. Paragraphs 30.13,
39.2(c) and 41 and 42 above are repeated.

SPDC requires the Claimants to prove that as a consequence of the 2008 Qil
Spills, there were at any material time levels of hydrocarbons in water, sediment
and tissue samples that exceeded the standards pleaded in paragraph 287.3.1.
SPDC pleads to these matters at paragraphs 48 and 49 below. SPDC repeats
paragraph 37.1(c) above as to the effects of weathering, and-degradation and
natura| attenuation on the oil released as a result of the Spills.

Itis averred that any such levels of hydrocarbons as may be proved were caused,
or contributed to, by other factors. In particular, SPDC repeats that, both before
and after the 2008 Qil Spills, the Bodo Creek was detrimentally affected as a
result of oil spills caused by illegal activities.

As to paragraph 287, it is averred that, with the exception of the Post-Impact
Ecological Assessment study pleaded at paragraph 287.1, the materials relied
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upon are not, nor do they purport to be, assessments of the damage caused as a
result of the 2008 Oil Spills and do not attribute the environmental damage which
they record to the 2008 Oil Spills. In particular:

As to the Post-Impact Ecological Assessment study relied upon at paragraph
287.1, no admissions are made as to the accuracy or veracity of the contents of
the study and/or that any environmental damage identified in the study was
caused by the 2008 Oil Spills. It is noted that the study appears to rely upon
baseline data in the studies relied upon by the Claimants at paragraph 176.
SPDC repeats paragraph 29 above.

As to the Niger Delta Natural Resource Damage Assessment and Restoration
Project Report relied upon at paragraph 287.2, it is averred that the Report is
founded upon the findings and observations of a scoping visit to the Niger Delta
between 21 May and 29 May 2006. The visit and Report thus pre-dated the 2008
Qil Spills and therefore did not relate to the damage caused by the 2008 Oil
Spills.

As to the UNEP Report relled upon at paragraph 287.3:

The UNEP Report is not specific to SPDC operations and it does not attribute the
environmental damage which it records to the 2008 Oil Spills. The UNEP Report
states that it does not address “legal questions which were beyond the terms of
refarence of the undertaking.” (p6)

The findings relied upon at paragraphs 287.3.1 to 287.3.5 do not attribute the
levels of hydrocarbons recorded to the 2008 Qil Spills.

The finding in the UNEP Report that bears the greatest relevance to the nature
and cause of environmental damage in the Bodo area is that illegal activities,
specifically artisanal refining at nearby Bodo West, have had a significant
detrimental impact on the mangrove habitat. The UNEP Report concluded that
such refineries were observed to cause “total environmental devastation® (p164)
in the locality.

The UNEP Report also recorded that, while the footprint of indlvidual artisanal
refining operations was localised, the cumulative impact exerted a significant
environmental stress on the wider environment with the most significant risks
being:

(a) Contamination of soil and groundwater in the immediate vicinity.
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(b) Damage to surrounding vegetation from smoke and fire.
(c) Spread of pollution beyond the refinery area.

(d) Contamination of water in the creeks and coastal and mangrove
vegetation as well as soil exposed to layers of oil at low tide.

(e) Air pollution.
As to paragraph 287.3.1;

It is admitted that the UNEP Report recorded TPH concentrations in sediments
taken at various sample sites that exceeded the intervention value of 5,000 mg/kg
set by the Environmental Guidelines and Standards for the Petroleum Industry in
Nigeria (2002).

It is further admitted that these sample sites included: Bodo West, Bodo and
Sugi-Bodo. If it be so alleged, the Claimants are required to prove that these
TPH concentrations were caused by the 2008 Oil Spills.

As to paragraph 287.3.2:

It is admitted that the UNEP Report recorded TPH concentrations in the surface
water at a number of sample sites, four of which were said to have been taken
from the environs of Bodo. Of these four samples:

(a) Sample number 119-001 (Bodo) was low (11 CWGQG).

(b) Sample number 119-002 (Bodo) was low (13 CWG).

(c) Sample number 120-003 (Bodo) was low (15 CWG).

(d) Sample number 125-001 (Bodo) was high (2,030 CWG).

(e) Sample number 120-001 (Kapador-Bodo) was low (13 CWG).

In the premises, it is denied that the samples taken from Bodo were all
particularly high and therefore support the contention that the incidents in 2008
were more severe than elsewhere.

Itis further denied, if it be so alleged, that the alleged or any hydrocarbons found
in the said samples of surface water in 2011 came from the 2008 Oil Spills. It is
averred that the presence of such sheen was caused by other sources of oil.

As to paragraphs 287.3.3 to 287.3.5;
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It is admitted that the UNEP Report records the alleged findings. The Claimants
are required to prove, however, that any of the alleged findings relate to sites
near the TNP near Bodo.

Save as is admitted above, no admissions are made as to the accuracy or
veracity of the contents of the materiais pleaded at paragraph 287 and/or that any
environmental damage identified in the materials was caused by the 2008 Oil
Spills.

Clean up and remediation

52.
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As to the two terms of art of “clean up” and “remediation”:

The first stage of any environmental restoration is the initial "clean up", which
entails two phases: the emergency phase in which free phase oil is contained and
recovered; and the planned phase which entails further recovery of any
recoverable oil, flushing of oil from the mangroves and the application of nutrient
amendment. Impacted vegetation is also removed and disposed. This work is
overseen by SPDC and the regulator and does not require a particularly skilled or
expert labour force.

The second stage is "remediation”. A variety of specialised and standardised
techniques are employed, including the use of biological, chemical and physical
methods as appropriate in order to hasten the restoration of the land to a
condition in which it can be used as it was prior to the spill.

Paragraph 2928 is denied:

SPDC has carried out the “clean up” of, and has taken reasonable steps to carry
out the "remediation” of, the area identified as having been impacted by the 2008
Oil Spills.

Further, or in the alternative, SPDC avers that both in the immediate aftermath of
the 2008 Qil Spills and since to date, the members of the Bodo Community and/or
their representatives and/or unknown third parties have:

(a) Refused SPDC access to Bodo and the surrounding area for the purposes
of clean up and/or remediation as set out further below; and/or

(b) Obstructed SPDC in its efforts to commence and/or carry out clean up
and/or remediation, including by causing further pollution of the Bodo
environment as a result of illegal activities, as set out further below.
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Further as to paragraph 298, SPDC avers that:

It took immediate steps to seek to carry out the emergency phase of clean up,
namely to contain and recover free phase oil in the aftermath of both of the 2008
Oil Spills.

However, the members of the Community and/or their representatives and/or
unknown third parties prevented SPDC from gaining access to-the-spiil-site-of-the

First-and/or-Sesond-Spills-and/or obstructed SPDC in its efforts to immediately
implement the emergency phase of clean up at the First and/or Second Spil's.

As to the First Oil Spill, SPDC repeats paragraph 30 above.
As to the Second Qil Spill, SPDC repeats paragraph 38.4 and 38.3 above.

Once the emergency phase of the clean up work had been carried out insofar as
was possible given the above, SPDC sought to commence the planned phase of
clean up in respect of both of the 2008 Oil Spills.

However, as in the emergency phase, the members of the Community and/or
their representatives and/or unknown third parties prevented SPDC from galning

access to-the-spill-site-of-the-First-and/or-Second-Spilis-and/or obstructed SPDC

in its efforts to immediately implement the planned phase of clean up_at the spill
sites of the First and/or Second Spills:

From February to May 2009, SPDC sought to engage with the members of the

Community to reach an agreement that would allow the clean up operation to

resume. However, as in the emergency phase, the members of the Community

and/or their representatives prevented SPDC from gaining access to the spill site
of the First andlor Second Spilis and/or obstructed SPDC in its efforts to
implement the planned phase of clean upBurng—March—2069-SRPDG -was
p@veateéimmmaiéng#uﬂhe;mgmsswth%heslaﬁneéphaseeﬁeleamwerk

due to demands from the members of the Bodo Community and/or their

representatives for relief materials despite the provision of adequate relief
materials as pleaded below at paragraph 84 and compensation.

56.2- —BeMeewEebFuafy—aﬂd—May-%QQQT%PDG-engagedwh——the—membeF&-ef -the

eommu%e—ceae#aa-agmemenpthapwe&d—aﬂew—the—deamepvepaaéeﬂ to
resus
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56-356.2 In particular, from-February-2009. SPDC sought nominations from the
Community of local contractors to carry out the clean up operations. However,
intra community disputes meant that SPDC was provided with several iterations
of the Community nominated list over the period between February and

September 2009.

86:456.3 Notwithstanding the above, in May 2009 SPDC engaged local Community
nominated contractors to carry out the planned phase of the clean up of the areas
identified as having been affected by the 2008 OQil sSpills,_whose work was to
Include-including further recovery of oil, flushing of the affected land and the

disposal of impacted vegetation.

66:556.4 However, SPDC experienced various challenges with these contractors

which caused further delay to the completion-of-the-planned-phase-sf-ongoing

clean up_effort.

56.656.5 The recovery of free phase oil was eventually completed by July 2009.

Pre Clean Up Assessment in August 2009 (the 2009 PCA)

57. 'n advance of the commencement of Fellewing the planned phase_of clean-up it
was necessary for SPDC to conduct a ground survey in Bodo and the

surrounding communities in order to assess the area affected by the 2008 Oil
Spills. Again, the members of the Community and/or their representatives
delayed SPDC in carrying out the survey:

57.1 In May 2009, SPDC planned to send a joint investigation team (comprised of
representatives from SPDC, NOSDRA, the DPR and the Rivers State Ministry of
Environment and representatives of each of the communities in the area) to
review and assess the impacted areas where clean up and remediation were
required.

57.2 Ahead of the planned visit on 15 May 2009, the various communities informed
SPDC that they were not ready to receive the assessment team. SPDC
understands that this was as a result of disagreement and disputes between
some of the communities to be visited.

57.3 A further attempt to conduct the Pre Clean Up Assessment commenced in July
2009 but could not be concluded due, inter alia, to:
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(a) The failure of the members of the Community and/or their representatives
to source the correct marine equipment, despite this having been agreed
with SPDC;

(b) The absence of adequate security provision being provided by the Joint
Task Force (JTF) despite this having been requested by SPDC, such
being necessary because of the security threats posed by the members of
the Community and/or their representatives.

57.4 SPDC informed the Regulator, NOSDRA, of the difficultles it was experiencing in
gaining access to Bodo and the surrounding communities by letter dated 6 July
2000.

57.5 A joint investigation team was subsequently allowed access to Bodo and its
@ neighbouring communities to conduct the 2009 PCA between 25 and 29 August
2009.

58. In the course of the 2009 PCA:

58.1 The joint investigation team visited those communities which claimed to have
been impacted by the 2008 Qil Spills. In addition to Bodo, these were Owokiri,
Mogho, Kpor, K-Dere, B-Dere, Gbe, Bomu, Lewe, Kuri Boue, Gio and Kpoghor.
With the exception of Owokiri these communities are all upstream from Bodo.

58.2  Physical inspections and observations of impacted soil, sediment, vegetation and
water, mapping utilising GPS and soil sampling and analysis were undertaken.

58.3 Following the 2009 PCA, a report dated September 2009 was produced which
recorded these findings and which was signed by members of the joint

investigation team, including representatives of the relevant communities
including the Bodo Community. That report recorded infer alia that the pre clean
up area of impact of the 2008 Oil Spills was approximately 36 hectares
comprising 32.4 hectares of impacted swamp and shoreline and 3.6 hectares of
water. Paragraph 41.4 above is repeated.

58.4—-In—August--2008; -in—addition-to--those --already—engaged -by -SRDGC; —further
contractors-were—engaged—to—continue—the-clean—up-work- - Each-of-these
eent@etem-wa&sebeteé#em—name&nmna{ed-by%heaede%mmun#%

586584 Thesecontractors From August 2009, the contractors previgusly engaged
by_SPDC carried out clean up activities in the areas identified by the joint
investigation team during-engaged-in the 2009 PCA. This work included further
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recovery of free phase oil, flushing of residual trapped oil from the mangroves,
cutting of heavily impacted vegetation and the application of nutrient
amendments.

68.658.5 The clean up work was completed by December 2009 and the contractors

submitted invoices accordingly. SPDC then raised Service Entry Sheets
confirming that the work contracted for had been carried out and that the payment
process could be initiated. The contractors have subsequently provided written
confirmation to SPDC that they carried out the clean up work in the areas
identified by the 2009 PCA and were paid for it.

88-758.6 On 23 December 2009, a representative of the Bodo Community certified

59.1

59.2

59.3

Remediation

the project completion reports filed by the clean up contractors to confirm that the
contractors had completed the clean up work to the satisfaction of the Bodo
Community.

in the premises SPDC avers that:

It undertook a reasonable and/or adequate clean up of the area identified as
having been affected by the First and Second 2008 OIl Spills.

Further or in the alternative it is averred that:

(a) Any failure to undertake, and/or delay in carrying out, such clean up was
caused by the members of the Community and/or their representatives in
failing to grant access to SPDC and/or in obstructing SPDC's efforts to
clean up as pleaded above.

(b) The areas which were cleaned up in 2009 were subsequently affected by
spills caused by illegal activities.

(c) Such conduct as is pleaded as above at (a) and/or (b) constitutes a
“default” on the part of the members of the Community and/or their
representatives and/or a “malicious act of third parties” for the purposes of
s 11(5)(c) of the 1990 Act-ard/erauisance.

Accordingly, it is denied that SPDC is liable in respect of any damage to the
communal lands which the Claimants may establish has arisen as a result of any
such failure to carry out adequate clean up and/or delay in carrying out such
clean up, whether as a matter of causation and/or because SPDC is not liable for
damage caused by the malicious acts of third parties.
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After the completion of the clean up phase, in the ordinary course the next stage
would be for remediation to be carried out in the impacted areas as required. The
methodology used by SPDC in areas such as these is Remediation by Enhanced
Natural Attenuation ("RENA").

In 2010 SPDC began to make the necessary arrangements for the remediation
work to take place in Bodo. This process was once again delayed as a result of
the demands of the Community and intra community disputes as to Community
nominated contractors.

In June 2010, following an online bidding process, SPDC awarded six contracts
for the provision of remediation services to community-nominated local
contractors. Each contractor was assigned to remediate a site of approximately
8,000 square metres which it had been assessed had been impacted by the spills
which occurred in August 2008, as pleaded at paragraphs 30.1 and 30.2 above,
and the 2008 Oil Spills.

However, the scale of the illegal activities of third parties that caused non-
operational spills in the area after the 2008 Qil Spills meant that the land and
water cleaned up during 2009 was re-impacted and continued to be re-impacted
and SPDC had to abandon efforts to undertake remediation.

SPDC repeats paragraph 59 above as to causation and/or its liability in respect of
damage caused by such illegal activities.

SPDC'’s efforts to resume clean up at Bodo

65.

66.

66.1

66.2

Further to the clean up and remediation efforts in 2009 pleaded above, in mid-
2011 SPDC embarked on another pre-clean up assessment exercise (the "2011
PCA") in Bodo and twelve of its neighbouring communities (namely Kpor, Goi,
Mogho, Lewe, Bomu, Gbe, Nyonkwiri Boue, Kerekwiri Boue, Kpoghor, Gio,
Owokiri and Asaramatoru).

The objective of this exercise was to determine the total area requiring clean up in
the communities visited as a result of the impact of oil from three contributory
sources:

spills from SPDC pipelines and/or facilites during 2009 to 2011 caused by
sabotage that were not cleaned up due to widespread insurgency and/or
insecurity in the area and continuous re-impact from illegal activities;

spills from NNPC pipelines; and
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illegal bunkering and artisanal refineries.

The 2011 PCA assessed that the total area requiring clean up was 1736.5
hectares including 1256.64 hectares in Bodo. Following the 2011 PCA it was
agreed by SPDC and the representatives of the Community that clean up would
be progressed initially by way of a "pilot project” of clean up in a section of the
total impacted area.

At around the same time as the 2011 PCA, in May 2011, Leigh Day & Co, sent a
letter before claim on behalf of the members of the Community which, inter alia,
requested that all further communications between SPDC and the Community be
conducted via Leigh Day & Co.

SPDC's solicitors, Hogan Lovells, sought to agree with Leigh Day & Co that “in
the interests of time and practical efficiency, [SPDC] will clearly need to liaise
directly with representatives of the Bodo Community so that [clean up] work can
begin" and “the practical and technical considerations involved in clean up mean
that it can only be progressed by the parties working together directly on the
ground. It is not a process that can be adequately handled through the parties’
respective legal advisers in London.”

SPDC was keen to ensure that clean up was not delayed as a result of the
commencement of these proceedings. However, the pilot clean up in Bodo could
not proceed as planned due to Leigh Day’'s repeated demands for SPDC to stop
all direct contact with the representatives of the Community on all matters
including clean up and further as a result of continued refusal of access to the
Bodo Creek.

Despite these obstacles, in late 2011 SPDC produced a Project Execution Plan
(PEP) for the pilot project which set out the methodology and timetable for the
programme of work. The PEP set out the seven different oil impacted areas that
had been selected for clean up, including one area of approximately 20 hectares
at Bodo Patrick Waterside.

According to the timetable set out in the PEP, the pre-start site assessment and
community assessment in Bodo was due to begin in the third week of October
2011, with contractor mobilisation to site to begin clean-up activities occurring in
mid-December and completion of the pilot by mid-February 2012, followed by
remediation of the site.
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However, SPDC has been stopped from commencing the pilot project in Bodo
because inter alia:

Intra factional disputes within the Community relating to the location and size of
the pilot areas as well as the number and identity of the local contractors engaged
to clean up the pilot areas have hampered the commencement of the pilot project.
Engagement between the parties’ respective English solicitors has so far failed to
resolve these issues, despite the efforts made by SPDC to accommodate the
demands made by the Community through Leigh Day & Co.

SPDC has been repeatedly denied access to the Community or had access
which had previously been granted by the Community revoked.

There has been a lack of direct communication between SPDC and the members
of the Community, as stipulated by Leigh Day & Co.

Throughout this period of delays SPDC has repeatedly confirmed its commitment
to carry out clean up of the Bodo environment in respect of oll spilt from its
pipelines , irrespective of the cause of the spills, namely whether operational or
caused by illegal activities, in accordance with its own policy and/or its
responsibility under EGASPIN and/or its other accepted obligations;

Further, SPDC has gone to great lengths to modify the plans for the pilot clean up
in order to accommodate the effects of intra-Community factional divisions,
including:

Adding an additional pilot clean up area;
Increasing the size of that area and:;
Increasing the number of Community contractors required for the pilot clean up.

After engagement between the parties’ English solicitors over many months
proved fruitiess, SPDC has sought to open direct channels of communication with
the Community. Most recently, on 7 February 2013, SPDC held a meeting with
the Community, which was aiso attended by the relevant regulators, regarding
contractor selection for the pilot clean up areas.

As a result of these discussions:

The Community agreed to grant FTO access to SPDC for clean up to commence;
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The Community agreed to provide a final list of nominated contractors to go
through SPDC's contractor selection process.

The continuing disagreements within the Community as to leadership and land
ownership, and their effect on progressing clean up, were also acknowledged at
the meeting.

Leigh Day has however since reiterated that SPDC should not deal directly with
the Community despite such progress having been made.

Since 2011, SPDC's efforts to resume clean up and remediation operations in
Bodo have therefore been obstructed by the members of the Community and/or
their representatives.

However, SPDC remains committed to carry out reasonable and necessary clean
up and remediation in Bodo and as at the time of the service of this Defence
SPDC and the representatives of the Community, in addition to other relevant
stakeholders, are engaging in an initiative of the former Dutch Ambassador to
Nigeria to facilitate round table talks in order to reach a final agreement so that
clean-up work can begin.

Response to the specific allegations in relation to clean up and remediation

81.

81.1

81.2

As to paragraph 3029:

It is admitted that the Ministry of the Environment of Rivers State wrote to SPDC
on 15 January 2009 and 11 February 2009 requesting a meeting between the
Bodo Community leaders and SPDC.

It is denied that SPDC failed to respond to the said letters:

(a) The Ministry of Environment's letter of 11 February 2009 itself refers to a
letter from SPDC of 27 January 2009.

(b) A meeting was held between SPDC and NOSDRA on 23 April 2009.

(c) On 5 May 2009, SPDC wrote to NOSDRA in respect of clean up of the
spills, provision of relief materials and negotiation of compensation.

(d) Further, as pleaded above, SPDC held meetings with the Bodo
Community on 11 and 13 February 2009, and on 24 March 2009, which
were attended by King Felix Berebon Berebon, members of the Council of
Chiefs, Community leaders and members of the Community.
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(e) Two further meetings were arranged by SPDC but were cancelled by the
Community.

Paragraph 316 is admitted, save that it is denied that SPDC failed to respond to
the efforts of NOSDRA to ensure that a damage assessment was carried out
expeditiously. Pre Clean Up Assessments were scheduled to take place in May
and July 2009. The Pre Clean Up Assessment in May could not proceed and the
Pre Clean Up Assessment in July could not be concluded for the reasons pleaded
above at paragraph 57.3 above. The 2009 PCA was eventually conducted in
August 2009 as pleaded above at paragraph 57.

Paragraph 321 is denied for the reasons pleaded at paragraphs 52 to 81 above.
Paragraph 332 is not admitted save that:

It is admitted that the said relief materials were provided by SPDC in May 2009
and that they were subsequently rejected by the Bodo Community.

itis averred that the issue of relief materials had previously been discussed at the
meeting between SPDC and the Bodo Community on 24 March 2009 and that the
Community had agreed that the proposed relief was adequate.

As to paragraph 343:

Paragraph 343.1 is admitted save that it is denied that either of the 2008 Oil Spills
resulted from erosion.

Save that it is admitted that the Defendant was notified of the spills on 5 October
2008 and 7 December 2008 respectively, paragraph 333.2 is denied for the
reasons pleaded above at paragraphs 30.6, 30.9 to 30.10, and 38.3 to 38.4.

Paragraph 343.3 is denied for the reasons pleaded above at paragraphs 34 and
39.

Paragraph 343.4 is denied for the reasons pleaded above at paragraphs 25 to 29,
36 and 41 to 3859.

Paragraph 343.5 is denied for the reasons pleaded above at paragraphs 52 to 60.

V. LEGAL LIABILITY

Applicable law
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Paragraph 354 is admitted. In particular, SPDC admits that issues of substance
are govemed by the law of Nigeria, whereas matters of procedure are govemed
by the law of England and Wales.

Basis of liability of the Defendant in Nigerian law

Liability for the 2008 Oil Spills

Section 11(5)(c} of the OPA

87.

87.1

87.2

87.3

87.4

The reference in paragraph 36 to the Claimants’ primary case’” being premised
upon the liability of the Defendant for the 2008 Qil Spills under the OPA is not

understood. Following the Preliminary Issues Judgment, the Claimants have no

claim other than in respect of the 2008 Oil Spills under the OPA. Further, no

claim for compensation has been made (as is clear from the Claim Form and

paragraph 2 of the Re-Re-Amended Particulars of Claim) in respect of any spills
other than the said 2008 Oil Spills. Without prejudice to the foregoing, SPDC
pleads as follows to paragraph 365:

SPDC admits that it was at all material times the relevant licence-holder.

It is admitted that SPDC is liable to pay compensation pursuant to section
11(5)(c) of the 1990 Act to any person suffering damage (other than on account
of his own default or on account of the malicious act of a third person) as a
consequence of the 2008 Oil Spills, for any such damage not otherwise made
good.

For the avoidance of doubt, SPDC avers that it is not liable, as a matter of
causation, to compensate a Claimant under s 11(5)(c) in respect of any damage
that has been caused and/or contributed to by the conduct of the members of the
Bodo and/or other local Communities and/or their representatives and/or
unknown third parties.

In particular, it is denied that SPDC is liable to compensate a Claimant under s
11(5)(c) for any damage that has been suffered by reason of:

(a) His or her own default; and/or

(b) The malicious act of a third person, including the obstruction of efforts by
SPDC, its servants or agents to contain, repair, clean up or remediate the
2008 Oil Spills.

SPDC repeats paragraphs 30.13, 38.4and 59.2 above.
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87.5 Pursuant to section 20(4) of the 1990 Act, it is denied that SPDC is liable to pay
any such compensation in relation to any unoccupied land within the meaning of
the 1978 Act.

87.6 SPDC repeats, for the avoidance of doubt, that it requires each of the Claimants
to prove that he or she has suffered recoverable damage as a consequence of
the 2008 QOil Spills.

84 71—Further—itis-averred-thatPart- N\ of the—1890-Act-provides—a-comprehensive

fa)}- —The-statutory-scheme-provides-a—complete-and-exclusive_code-for-such
aggravated-or-exemplary-damages:

Section 11(5)(a) of the OPA

88. As to paragraph 37:

88.1 _The Claimants are required to prove the nature and extent of their interest in the property
and/or land that is alleged to have been injuriously affected by the 2008 Qil Spills, and in
particular whether any such interest was and is sufficient to seek damages pursuant to
section 11(5)(a) of the OPA. Paragraph 12 3(b) above is repeated.

88.2 Pursuant to section 20(4) of the 1990 Act, SPDC is not liable to pay any compensation in

relation to any unoccupied land within the meaning of the 1978 Act. The Claimants are

therefore required to prove that the alleged or any such property or land is or was at any

material time not unoccupied property or land.
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The Claimants are further required to prove that the alleged or any such property or land

has been injuriously affected by oil from the 2008 Oil Spills rather than from any of the

other sources. SPDC avers that it cannot be liable_under section 11(5)a) for any

injurious affection caused by the acts of the Claimants themselves and/or by the

members of the Bodo Community and/or by third parties because such acts were not

licensed activities. [n_ particular, SPDC is not liable for any oil released into the

environment as the result of:

(a) Incidents involving other pipelines; and/or

(b) Incidents of sabotage, illegal bunkering, illegal refining and ilegal
transportation.

Alleged liability for other spills caused by illegal bunkering under section 11(5)(b)

89. As to paragraphs 40 to 44:

89.1  The Claimants’ claim in this action is limited to claims for relief in respect of damage that
has been caused by the two 2008 Qil Spills, as is expressly stated in the Claim Form and
the summary of the claim set out at paragraph 2 of the Re-Re-Amended Particulars of
Claim.

89.2. SPDC repeats that it has admitted liability in respect of those two 2008 Oil Spills and has
submitted to this jurisdiction in respect of claims for compensation in respect of the two
2008 Qil Spills.

89.3 _ The Claimants must prove that the 2008 Oil Spills caused the damage which they allege.
To do so, the Claimants must prove:

{(a) the status quo ante, namely the condition of the Bodo Creek (as defined in
paragraph 10 of the Re-Re-Amended Particulars of Claim) prior to the 2008 Qil
Spills; and
(b) the damage alleged to have been caused to the Bodo Creek as a result of the
2008 Qil Spilis.
89.4 As to the sfatus quo ante:

(a) the Claimants case is that the Bodo Creek was environmentally sound prior to the

2008 Oil Spills. _The Claimants claim that whilst the creeks had suffered a small

number of oil spills prior to 28 August 2008, any resulting pollution was not
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significant (paragraph 17). The Claimants rely on baseline data from identified

ecological survey at paragraph 17 of the Re-Re-Amended Particulars of Claim.

(b) The Defendant's position is that:

() The Bodo Creek had suffered damage prior to the 2008 Oil Spills,
including as a result of illeqal bunkering (incidents of which are listed in

Appendix | to this Defence) and illegal refining activities: that this damage

was relevant to the baseline condition of the environment: and that this

prior damage must be taken into account when assessing what additional

damage has been caused by the 2008 Qil Spills.

[} This litigation concerns claims for compensation arising out of the 2008

Qil Spills and no others. Further, any claims in relation to any other oil

@ spills are likely to be time-barred and/or to have been the subject of other

proceedings in Nigeria.

89.5 As to the damage alleged to have been caused to the Bodo Creek as a result of the 2008
Ofl Spills, SPDC contends that illegal bunkering and refining has continued since 2008
and has caused additional damage which, again, is not damage caused by the 2008 Oil
Spills and needs to be distinguished from such damage. The Claimants’ accept the fact

of such activities at paragraph 42.

88.6 In circumstances in which this claim is limited to relief in respect of the 2008 Oil Spills,

and the Claimants’ have made clear that their reliance on s.1 1(5)(b) is purely responsive

to the Defendant's pleas as to illegal bunkering, the Claimants’ allegations in respect of

s.11(5)(b) are necessarily limited to:

(a) the proper assessment of the compensation payable by the Defendant in respect
of the 2008 Oil Spills: and

{b} those specific incidents of illegal bunkering on which the Defendant relies, namely

those pre-spill incidents listed in Appendix |l.

89.7 Insofar as it [s intended to be alleged that the 2008 Oil Spills caused members of the

Bodo Community to commit acts of illegal bunkering and that, therefore. the 2008 Oil

Spills _should be_deemed to have caused the damage resulting from illegal acts of

bunkering since 2008, the same is denied. Causation is denied, foreseeability is denied

and, further, any such claims are unsustainable on grounds of public policy.

89.8 The Defendant's position_is that the Claimants’ reliance on 5.11(5)b) of the OPA is

irrelevant ‘o the proper_assessment of the compensation payable by the Defendant in
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respect of the Oil Spills; any claims n respect of damade caused by any oil spills other

than the 2008 Oil Spills falls outside the scope of this litigation.

90. In all the circumstances, it is denied that the Defendant is liable to the Claimants
pursuant to s. 11(5)(b) in this action, whether as alleged or at all.

91. SPDC maintains its pleas at the paragraphs listed at paragraph 38.

92. Paragraph 39 is noted. Further, the Claimants reference to paragraphs 24-25, 37 and
100-101 of the Re-Amended Reply to the Individual Claimants are irrelevant because
they do not plead to the spiils set out in Appendix Il.

93. Paragraphs 40-41 are denied:

93.1  Paragraph 89 above is repeated.

93.2__The Claimants contend, inter alig, that (i) the burden is on the Defendant to establish that

any spills proved were caused by criminal acts of third parties, rather than the condition

of the pipelines (i) where the Defendant fails to prove that a given spill is caused by the
criminal act of a third party then the Defendant is liable to the Claimants for such spills
pursuant to s.11(5)(c) of the OPA and (jii) insofar as any spill is demonstrated to have

been caused by criminal acts of third parties, the Defendant is liable for the

consequences under s.11(5)(b) of the OPA. In summary, the Defendant's position is that:

(a) Each of those contentions is misconceived in law and is denied;

{b) The burden rests with the Claimants to demonstrate the damage caused by the
2008 Qil Spills and the losses resulting from such damage;

{93} As set out in paragraph 2 of the Re-Re-Amended Particulars of Claim and the

claim form. this claim is only concerned with the loss and damage caused by the

2008 Qil Spills. _Any other damage resulting from any other cause falls outside its

scope. Moreover, other alleged spills which the Claimants might hereafter seek

permission to particularise are likely to be time barred and/or to have been the
subject of other proceedings in Nigeria: and

(d} The issue of other damage (whether by other oil spills, lllegal refining or

otherwise) is relevant to the present proceedings only for the purpose of

establishing the state of the relevant environment prior to the 2008 Oil Spills and
the true nature and extent of the damage caused by the 2008 Ol Spills.
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93.3 ltis denied that the criminal standard of proof applies as alleged at paragraph 41. The
Defendant is obliged to prove any of its averments in accordance with the usual cwil
standard of proof.

93.4 _ Further, it is denied that the alleged presumption of fact, rebuttable only on highly cogent
evidence, has arisen as alleged or at all. The Claimants bear the legal and evidential
burden of proving their case.

93.5  The Defendant is unable to plead to the unparticularised allegations made relating to the
state of the pipeline, which the Claimants are required to prove,

93.6  Without prejudice to the foregoing, even if this litigation were concerned with a claim for

relief in respect of any spills other than the 2008 Oil Spills, which is denied, it would be for

the Claimants to prove that SPDC is strictly liable under section 11(5)(c) in respect of any

such spill. They would have to establish that the alleged loss or damage was caused by

a breakage of, or eakage from, the said pipeline which_arose other than on account of

their own default or on account of the malicious act of a third person.

94. As to paragraph 42:
94.1 Paragraph 89 above is repeated.

g4.2

SPDC avers that persons (whether the Claimants themselves or members of the Bodo

94.3

Community or third parties) have been lllegally bunkering and/or refining oil in the Bodo

Creek since before the 2008 Oil Spills. Paragraph 26 above is repeated.

SPDC admits and avers that the Bodo Creek has been affected by oil from other

94.4

sources in the period since the 2008 oil spills. including by oil released as the result of
iilegal bunkering or illegal refining in_or near the Bodo Creek, whether from the
Defendant's pipelines or from the NNPC pipeline. Paragraph 41.5 above is repeated.

The Defendant has not pleaded any specific incidents of illegal bunkering in the period

since the 2008 Oil Spills. It is, in any event, for the Claimants to prove that the alleged

loss and damage was caused by oil from the 2008 Oil Spills — which are the subject of

this claim ~ rather than oil from these other sources.

Further, the Claimants have repeatedly confirmed that their pleas on section 11(5)(b) are

purely responsive to the Defendant's position on llegal bunkering. |n circumstances in

which this claim is limited to damages/compensation in respect of the 2008 Qil Spills, and

the Claimants have made it clear that their reliance on s.11(5)(b) is purely responsive to

the Defendant's pleas as to illegal bunkering, the Claimants allegations in respect of

$.11(5)b) are necessarily limited to:




94.5

-58 -

(a) the proper assessment of the compensation payable by the Defendant in respect
of the 2008 Qil Spills: and

(b} those specific incidents of illegal bunkering on which the Defendant relies,

namely those pre-spill incidents listed in Appendix [1.

The Claimants make no claim for compensation or other relief in respect of any damage

94.6

which may have been caused by illegal bunkering, but not by the 2008 Qil Spills: any

such claim would fall outside the scope of this action.

In_the premises, the Claimants’ reliance on s.11(5)b) of the OPA is irrelevant to the

94.7

proper assessment of the compensation payable by the Defendant in respect of the Oil

Spills; any claims in respect of damage caused by any oil spills other than the 2008 Oil

Spills falls outside the scope of this litigation. [t is denied that the Defendant is liable to

Claimants pursuant to s11(5)(b) in this action, whether as alleged or at all.

Without prejudice to the generality of the foregoing, insofar as the Claimants intend to

g5,

allege at paragraph 42 that illegal bunkering since the 2008 Oil Spills has itself been

caused by the 2008 Qil Spills, the same is denied. Causation is denied. Foreseeability is

denied. It is denied that any illegal acts after the 2008 Oil Spills, whether bunkering or

refining, that may be proved by the Claimants were the foreseeable conseguence of the
economic and social damage caused by the 2008 Oil Spills and/or were caused by those

spills. Further, insofar as the same is intended to be alleged, it would be contrary to

public policy for the Claimants to be able to recover damages or compensation on the

basis that the 2008 Oil Spills caused any member or members of the Bodo Community to
engage in such criminalfillegal activities. The Defendant is unable fo admit or deny at
present whether the damage caused by oil released by such illegal post-spills bunkering

and/or refining was “minimal” (insofar as such term is understood, which it is not).

Paragraph 43 is denied. Paragraph 89 above is repeated: the current litigation is not

95.1

concemed with compensation for any spills other than the two 2008 Oil Spills, in respect

of which liability has been admitted. The relevance of any other spills is limited to the

assessment of the damage caused by the two 2008 Oil Spills. Without prejudice to the
foregoing:

SPDC denies that it is liable under section 11(5)(b) for any damage caused by oil

952

released as the result of the incidents of illegal bunkering in Appendix |1 hereto, or for any

other incidents of illegal bunkering as may be established.

SPDC denies that s 11(5)(b) of the 1990 Act imposes a duty on a licence holder to

protect a pipeline against the illegal activities of third parties and accordingly 1t is denied
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that SPDC can be liable to the Claimants to pay just compensation in respect of damage

caused as a result of such activities, as alleged or at all, save inscfar as permitted by the
judgment of the Court dated 20 June 2014,

Pursuant to section 20(4) of the 1990 Act, SPDC is not liable to pay any compensation in

85.4

relation to any unoccupied land within the meaning of the 1978 Act. The Claimants are

therefore required to prove that the alleged or any damaged property or land is or was at

any material time not unoccupied property or land.

Without prejudice to the above, SPDC denies that it failed to protect, maintain and repair

96.

the pipeline In accordance with its duty under s.11(5)(b) or at all. Paragraph 96 below is
repeated.

Paragraph 44 is denied. Paragraph 89 above is repeated. Without prejudice to the

generality of the foregoing, if, which is denied, the Claimants are hereafter permitted to

amend the Claim Form or otherwise establish that they are entited to claim

damages/compensation in respect of any spill other than the two 2008 Qil Spills, then

SPDC pleads as follows to the Particulars of Neglect under paragraph 44:

Reinforced Concrete

96.1

As to sub-paragraph {(a):

(a) It is denied that, as a matter of construction, the alleged or any failure of design

or construction could amount to neglect to protect the pipeline within the meaning

of section 11(8)(b). The Defendant will rely upon the Court's finding of law at

paragraph 92(e) of its judgment dated 20 June 2014. This allegation of neglect

therefore fails in limine.

(b) Without prejudice to the generality of the foregoing, it is in any event averred that

relevant section of the pipelines of the TNP were made from lenaths of concrete

sheathed pipeline. The said sheathing was made from reinforced concrete: and.

when constructed, the joints between the lengths of concrete sheathed linepipe

were sealed with bitumen concrete. |In the premises, it is denied that the

Defendant failed to provide a reinforced corcrete fill over the relevant sections of
the said TNP.

(c) The intended purpose of the concrete sheath was to provide extra weight, and

therefore stabllity, to the pipeline (which was particularly important if the pipeline

was |ocated \n swamps or mangrove forests or waterways). It was not intended

to, nor did it in fact provide, any or_any material protection against the illegal
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activities of third parties (and in particular the theft of oil by determined gangs of
criminals).

Further, it is denied (if it be so alleged) that the Defendant’s failure retrospectively

{e)

to encase any other parts of the pipeline in additional reinforced concrete once

SPDC became aware of the threat of such illeqal activities (whether in 2010, as

alleged by the Claimants, or at any other time beforehand} was_unreasonable,

not least in the light of the limited level of protection that such concrete casing

would offer against determined criminals, the significant scale of such an

operation, and the security challenges faced by SPDC in those areas in which the

illegal activities were most prevalent as set out in paragraphs 17 and 26 abgve.

in any event, the Claimants are required to prove, in relation to each and every

)

incident of illegal bunkering in relation to which this allegation is made that:

(i) the relevant section of the pipeline was not sheathed in concrete at the

site of any relevant illeqal bunkering;

(ii) the absence of such a concrete sheath from the pipeline at that site

amounted to a neglect to protect, maintain or repair the pipeline in_that

location; and

(i anv proven absence of reinforced concrete sheath was the effective and

Jor enabling cause of the alleged or any preventable damage by people

illegally engaged in bunkering an that occasion.

It is denied that the pipeline was in a poor state as alleged (namely that the

{q)

concrete sheathing was absent and that the absence thereof rendered the

pipeline vuinerable to activities of criminals) and/or that the Defendant was aware

thereof. The contents of the email dated 5 November 2008 do not support the
Claimants’ contention. SPDC will_rely upon the full text of the email for its full
meaning and effect.

For these reasons, SPDC denies that it failed to protect, maintain or repair the

pipeline in breach of section 11(5)(b) as alleged.

Leak detection systermn

96.2

As to sub-paragraph (b).

(a)

It is denied that SPDC falled to have In_place any, or any adequate, leak

detection systems. SPDC had and implemented systems to detect possible

spills when they occurred. In particular:
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() The Defendant hired surveillance contractors to carry out regular

inspection of its manifolds and pipelines. The contracis with these

contractors stipulated that each kilometre of pipeline under surveillance

should be monitored by a minimum of three persons at any time on a 24

hour,_seven days a week, basis. SPDC emploved inspectors to conduct

site visits every 7 to 14 days in order to confirm that the contractors were

performing their contractual obligations. SPDC instructed its surveillance

contractors to report promptly any leaks that were identified in the course

of their surveillance.

(in SPDC arranged overflights of the pipeline in order to identify leaks at an
early stage.

(b} At all material imes, however, SPDC has been unable to use its other usual leak

@ detection systems (including flow monitoring equipment or acoustic pressure

monitoring systems) on the 24 or 28 inch pipelines in_or around Bodo. This was,

and Is, because all and any such leak detection equipment that has been fitted to

the exterior of the pipeline has been sabotaged or stolen and it was not

reasonable to keep replacing such equipment. Moreover, the places from which

such equipment had been stolen were often used as bunkering points.

{c) In these premises, it is denied_that the Defendant failed to take reasonable steps

to ensure that reasonably practicable systems were in place to detect leaks from

the said pipelines.

(d) In any event, the Claimants are required to prove, in relation to each and every

incident of illegal bunkering relied upon, that the absence of the alleged leak

detection systems from the pipeline near or at the said bunkering site:

(1) amounted to a neglect to protect the pipeline in that location: and

(ii) was the effective and/or enabling cause of the alleqed or any preventable

damage by people illegally engaged in bunkering on Lhat occasion.

(e} In all the circumstances, SPOC denies that it failed to protect. maintain or repair

the pipeline in breach of section 11(5)(b) as alleged.

Well-heads

96.3 _ As to sub-paragraph (c);

(a) n the absence of any proper particulars as to the location of the well-heads that

are referred o theren, or_the period for which they are alleged to have been
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unprotected, or what is meant by the word ‘unprotected”, or the incidents of
ilegal bunkering that are alleged to have occurred from the well-heads, the
Defendant is unable to plead to this allegation which is embarrassing for want of

particularity.

Without prejudice to the foregoing, it is averred that SPDC’s ability to maintain its

(&)

Pipeline and other assets, including the well-heads at Bodo West (which were the

only well-heads in the Bodo Creek), has been hampered by the threat to the

security of its employees and contractors as a result of militancy and criminal

activity and denial of access. Paragraph 17 above is repeated.

In 1993, SPDC was abruptly prevented from continuing operations in Ogoniland

(where Bodo is located). As a result, the well-heads in the area (including those
near Bodo West) were unmanned. Some became targets of sabotage and it is
admitied that some became unsecured in the period thereafter. |t was not until
2010 that SPDC was permitted by the members of the Bodo Community to have
access to the area in order to block the wells underground.

It is admitted and averred that illegal refining has been observed in the area

(e)

around Bodo West before 2010, and paragraph 17.7(e) above is repeated. The

Claimants are required to prove, however, that the alleged or any illegal

bunkering activities were concentrated in this area until late 2010 or at all.

in any event, the Claimants are required to prove, in relation to each and every

proven incident of illegal bunkering from the said well-heads in the period up to

late 2010, that:

(i) the well-head was unprotected:

(in that the absence of such well-head protection amounted to a neglect to

protect, maintain or repair the pipeline in that location: and

(iii) the absence of the well-head protection was the enabling cause of the

alleged or any preventable damage by people illegally engaged n

bunkering on that occasion.

In_all the circumstances, SPDC denies that it failed to protect, maintain or repair

the pipeline in breach of section 11(5)(b) as alleged.

Bunkering detection systems

96.4 _ Asto sub-paragraph (d)
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(a) It is denied that SPDC failed to have in place any, or any adequate, surveillance

system for the detection of unlawful bunkering. In particular:

{i) The Defendant hired surveillance contractors to carry out reqular

inspection of its manifolds and pipelines. Paragraph 96.2(a)(i) above is
repeated.

(i} SPDC arranged overflights of the pipeline in order to identify leaks at an

early stage. Paragraph 96.2(a)(ii) above is repeated.

(b) In these premises, it is denied that the Defendant failed to take reasonable steps

to_ensure that reasonably practicable surveillance systems were in place to

detect bunkering from the said pipelines.

@ {c) In any event, the Claimants are required to prove, in relation to each and every

incident_of illegal bunkering relied upon, that the lack of any adeguate
surveillance system in the area of the bunkering:

(i) amounted fo neglect to protect the pipeline in that location: and

(i) was the effective and/or enabling cause of the alleged or any preventable

damage by people illegally engaged in bunkering on that occasion.

(d) For these reasons, SPDC denies that it failed to protect. maintain or repair the

pipeline in breach of section 11(5)(b) as alleged.

Shut down

96.5 As to sub-paragraph (e):

(a) In the absence of any particulars of the occasions on which SPDC is said to have

failed to ensure that the pipeline was shutdown, the Defendant is unable to plead

to this allegation which is embarrassing for want of particularity. The Claimants

are_therefore put to sirict proof as to the incidents of illegal bunkering that are

alleged not to have been detected and/or which did not lead to an immediate

shutdown of the pipeline. In relation to each such incident, the Claimants are

required to prove that the alleged or any failure:

0] amounted fo neglect to protect the pipeline in that location; and

{ii) was the effective and/or gnabling cause of the alleged or any preventable

damage by people illegally enqaged in bunkering on that occasion.
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Further, In the absence of any particulars of the occasions on which it is said that

(c)

SPDC’s equipment failed to operate to isolate a spill caused by illegal bunkering,

the Defendant is unable to plead to this allegation which is embarrassing for want

of particularity. The Claimants are therefore put to strict proof as to the incidents

of illegal bunkering following which SPDC's equipment failed to operate, properly

or at all, to isolate the pipeline. In relation to each such incident, the Claimants
are reguired to prove that the alleged or any failure of the equipment to operate:

(i) amounted to a neglect to protect, maintain or repair the pipeline in that

location; and

{in was the effective and/or enabling cause of the alleged or any preventable

damage by people illegally engaged in bunkering on that occasion.

Unless and until the Claimants have properly particularised these allegations, the

(€)

Defendant is unable to plead to the allegation that it knew beforehand that

relevant equipment (namely equipment that had failed as alleged) had been

incapable of isolating the pipeline at the material time.

Furthermore, unless and until the Claimants have identified the equipment that is

alleged to have failed, it cannot plead to the relevance of the two documents

pleaded (namely document 1577 and 3487) to the specific claims advanced. In
particular:

(1) Document 1577 records the author's understanding in August 2009 that

certain equipment (pipeline receivers) at a certain location (the TNP at the

Opobo Channell) had been found to be leaking in 2005; that steps had

been taken to repair the equipment; and that some of those repairs had

not been completed. In the absence of any allegation that this equipment

failed to operate to isolate a relevant leak, the alleged knowledge is not

relevant.

(. Document 3847 records the authors understanding that there had been

cases of improper or ineffective isolation during emergency response.

Again, in the absence of any alleqgation that this eguipment failed to

operate to isolate a relevant leak, the alleged knowledge is not relevant.

The said documents do not support the allegation that the Defendant was gware

that all of its_isolation equipment wheresoever located was incapable of
operation.
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(e} SPDC may plead further upon receipt of proper particulars. In the premises, it

denies that it failed to protect, maintain or repair the pipeline in breach of section
11(58)(b) as alleged.

Timeous repair

96.6

As to sub-paragraph (f). and in the absence of any particulars of the occasions on which

96.7

SPDC is alleged to have failed timeously to repair a leak caused by bunkering, this plea

is_embarrassing for want of particularity and the Defendant is unable to plead thereto.

The Claimants are put to strict proof as to the incidents of illegal bunkering that are

dileged not to have been repaired timeously, and to each of the alieged periods of delay.

In_relation to each such incident, the Claimants are required to prove that the alleqed

failure and/or delay:

(a) amounted to neglect to protect, maintain or repair the pipeline in that |location

within the meaning of section 11(5)(b): and

{b) was the effective_and/or enabling cause of the alleged or any_ preventable

damage by people illegally engaged in bunkering on that occasion.

SPDC may plead further upon receipt of proper particulars. In the premises, it denies

97.

that it failed to protect, maintain or repair the pipeline in breach of section 11(5)b) as
alleged.

Aé to paragraph 45, paragraph 89 above is repeated. Without prejudice to the foreqgoing,

the first sentence is noted. As to the second sentence, SPDC is unable to respond to the

unparticularised allegations made relating to the inadequacy of the JTF in providing

security and its complicity in illegal bunkering, as well as SPDC's alleged knowledge of

the same, are denied.

Limitation Defences

98.

Further, SPDC has a limitation defence to any claim under section 11(5)b) of the OPA

arising from_any incidents of illegal bunkering that occurred five years before the

commencement of this claim_(namely 29 April 2013). Iy the premises, any purported

claim by the Claimants in relation to the first 15 of the incidents in Appendix || are now

statute-barred by reason of section 16 of the Rivers State Limitation Law Cap 80.

88 — -Asto-paragraphs-36-and-37

88.1-—SRPDC-denies- that-5-11{5)b)-of the 1890 -Ast-impeses a-duty-on a-licence-holder
to protect-a-pipeline against the %gal—ae%mt;e&ef—thﬂ«same&aﬂd—aeeewm% #
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%&demed—%ha%«s&lgeeanbe—%bmgiehe—@amm%e—pay just-compensation-in
esmmmwmmwmwm
eﬂéamageeaused—b&the#ega#ae&viﬁe&eﬁh#d—paﬁesasauegeéepa%a#ané
damage-as-alleged-oratalk

89— As-to-paragraph 38-without-projudice-to-the-above, SPDC- denies-that it failed to

Wm&mnﬁand—wpaqre—pﬁmmee—m%dmy—%
1{B)(b)—Raragraph-07 below-is-repeated.

MWW&G@W%@W%&W%&W
: Vo) of the-1890-Act

As to paragraph 46, paragraph 89 is repeated. Without prejudice to the foregoing, SPDC

denies that section 11(5)(b) should he construed having regard to the requlatory

provisions and other materials pleaded in paragraphs 47 to 54,

Other relevant Nigerian Statutory Provisions

Petroleum and Drilling and Production Regulations 1969 (‘the 1969 Regulations’)

84-:100. As to paragraphs 4708 and 481, SPDC denies that the requirements of
regulations 25 and/or 37 of the 1969 Regulations applied at any material time to
SPDC as an operator of the TNP:

841100.1 The 1969 Regulations were made under section 9 of the Peatroleum Act
1969 (the "1969 Act") which provided for the exploration of petroleum from the
territorial waters and continental sheif of Nigeria.

94:2100.2 By virtue of regulation 63(2) of the 1969 Regulations, the licensee
referred to in regulation 25 and/or 37 is the holder of an oil prospecting licence
granted under the 1969 Act. It is denied that it is a reference to an operator of oil
pipelines licensed under the provisions of the 1990 Act.

84:3100.3 Further in respect of Regulation 37, and for the same reason, it is denied
that the TNP fell within the definition of “apparatus or appliances in use in his
operations”.

8441004 In the premises, regulation 25 and/or 37 does not impose the alleged or

any such a duty on a licensed operator of an oil pipeline such as SPDC.,
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94:5—Hf—contrary to-the above-regulation-25-andlor-37 -did apply-to-the-operation-of the
TNP-at-the-materiat-time -then-SPDG -further denies-that-a-breach-thereot- -gives
rse~-to—civi-iability—n—favour-of-the-Claimants.—The-Claimants--are—therefore

Minerals Oils (Safety) Regulations 1997 (‘the 1997 Regulations’)

82.101. As to paragraph 492:

92:14101.1 Ih&Gbimants—mly—&pea—Reg&aﬁen—é—%f—%he—iQ%-Reg&aﬁen&
Regulation &_add the-duti : , . . ;

: I deilting. (etionloadi y . ons.

Hs-relovance-to-theseclaims-is-netunderstood- [t is denied that those Regulations

applied at any material time to SPDC as an operator of the TNP. The licensee

referred to is a licensee under the repealed Mineral Qils Act.

82:2—-ltis-assumed-that the-Claimants-seek-to-rely-upen-regulation-7-of the Mineral Oils
(S afetyl-Reaulati 1963 {the 11963 Reguiations)

Q%MH%M@WWWM&W
Regulations.—The—1997 Regulations-did netfe-enast regulation7—of the-1063
Regulations:

Gemp‘fy—“‘i“‘—FegH;aﬁGﬂ—l‘ 0

QMWWM&—‘»WMW%M&M%M
TNP—at-the-materal-time —then-SPDC-further- denies-that-a--breach-of-these
or-otherlosses in-favourof the-Claimants.

Environmental Guidelines and Standards for the Petroleum Industry in Nigeria
(2002)

83:102. As to paragraphs 5043 to 5447:

102.1 SPDC denies that the pleaded sections of the Guidelines, all of wnich require a

licensee to take various steps to clean-up spills, are relevant to the allegations

that the Defendant had neglected to protect, maintain or repair the said pipelines.

102.2 Without prejudice to the foregoing, it is denied that the sections of the

Environment Guidelines and Slandards for the Petroleum Indusiry in_Nigera
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(2002) (“The Guidelines”) relied upon applied to SPDC's operation of the 24"
Pipeline at any material time.

102.3 _In any event, the Claimants are required to prove the facts and matters therein

and their relevance to the claim under section 11(5)b) of the OPA.

Nigeria-{2002)

@—tis- demeek%hat—SPDGewed—the-Gammts_epeny—eﬁhem—the—aueged
statutory- dutyfor the reasons-at paragraph-D-above.
pmeauﬁen&te-prevent—seﬂuﬁen—ﬁomthe%&%e&%a&—any—mateﬁamme
SPBC-avers-that:

- -—In—order 4o prevent -poltution—frorn—illegal--activities- sush- as
sabotage-and-legal bunkering -SRDG:
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H——Hired—survelllance- -contractors-- to—carry-—out—regular

inspection-of-its—manifolds-and pipelines-—The—contracts
with—these—contractors-stipulated-that-each kilometre-of
pipeline-under—surveillance -should-be—monitered--by--a
minimum—of three—persons--at-any--lime-on-a-24-hous.
seven-days—a—-wesk basis-—Further—SRDG--employed
nspectors—to—conduet -site-visits—every--7-to-14-days-in

2} Worked-with-the_Nigerian G ” .

@)

foritsfacilities in-the_Ni Deka. —Two- groups .
provided--this—security—to—the—extont-practicabler —the
lesi I ional toai )

----SRBE- sought-to-prevent -corrosion; -or- deterioration-in-its

cordition—by—applying— the—industry—standard—cathodic
protection-system—and-by-operating-the 24" Ripeline-at
good-flow rates with-average flow- velocity-range -of-within

SPDG-—cafried —out-- both- - preventative—and - reactive
maintenance--on--the—24'Pipeline--as- and-when-it-was
granted -aceess—thereto -by-the- local--communities—-
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particular——on-—such—occasions,  SRPDG--required— those

L————To-carry-out-detailed-inspections-and assessments.

#————To-check-the condition-of-the-24-PRipehne-to ensure that
the-polyethelene—coating-remained-intast-and that-there
wall-thickress:

Hi———-To-perform-any-recessary-maintenance-and-repairs. S

{H———-8RDC—instructed—its—-surveillance -contractors—to--report

promptly-any-leaks-that-were—identified-in—the-course—of
thei i :

(2)——SPDC- arranged—overlights—of—the—pipeline-. in -order—to
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te}— —Further-it-is-denied-that- SPDC- failed-to take-prompt-steps-to-control-the
2Eoves

" - in-Ogoniland. |' ioulartt T
and-aeccess-challenges-pleaded-above-SPDC failed-to- takereasorable
steps-to-prevent-and-centrol-the-alleged-or-any-poliution-from-the 2008-Oil

{e}——Further-SRDC —denies—that - -by-—reasen—of-the-—prevailing—operating
conditions-in-Ogeniland:-and-in-particular by reason-of the-security-threats
and-access-challenges-pleaded-abeve.- -#-failled to-take-reasenable-steps
to-maintain-therelevant-installations. in-good-repair-Paragraph-0-abeve-is
repeated;—and-it-is-furthor-averred -that-peither-of -the-operational-failures

which-led-to-the2008-0il--Spills—resulted from-a-failure-to-maintain-the
TNR.

feh-— —f-contrary-to-the-above- SPDC-did fail as-alleged-then the-Claimants-are
nonetheless—required—to- prove- that- such-failures—caused-the - 2008--Oil
Spilis-and/or-the-alleged-erany-damage:

895.3— Paragraph-49.3 is- denied-
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{a)}——-tis-denied-that- SPDC -owed-the-Claimants-or-any-of-them- the-alleged
statutery-duties{or-thereasons-at paragraphs-0-and-O-above.

leak—detection- systems—faled - to—conform-with—good- oifield—practice
whether-as-alleged-or-at-all—ln-particular--at-all material-times-SPDC'S
Hpehne—%ntegn%y——Managemeﬁt—System—eﬂMS—}—eempheé with -the
MHH%&M&%P&M—%W’MM
Brastise:

baekgreuné—agamst—wmsh-n—eperated—w% H-and-insefaras-iis

neﬂethe%ess—vequwed- Mm%—%hat——sush-fa#ures—%used—the—zoog Bil
Spﬂls—andleﬂheeﬂegeé—eﬁawdamageﬁ%epeats-pa;agpapt%&
O+{e)-and-D-above:

Paragraphs 0, 040 0-0--8-te-0-0-and-0-above are-repeated-
ronethelessrequired-to-prove-that such-fallures-caused-the-alleged or any
damage-SPDGCrepeats-paragraphs-0-0-0(c}-and O-above-
85-5- —Paragraph 49.-5is-denied:

ta)-——Paragraph-0-aboveis-repeated.

tb}——SPDC-admitsthat it did-net-take-any-steps-to-clean-up-the-2008-Oil- Spills
within--24—hours -of-thewr -occurrance. - H -5 -denied, -however- thatthis
amounted to-an-nadequato-response-to the 2008 O Spills-inviewof:
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{——The—containment—operations - that -were -being - planned --andlor
implemented—at-that-time-are pleaded-at-paragraphs--30--and-0
above-are-fepeated:

(M—%Haﬁieular—see&ﬁw-—ané—aeeess—eha%bﬁges-—pesed—by—%s
eperations—in—the—area-—-Paragraphs- 17 -and-20—-above—are
repeated:

%%M%WW@%M&S&M
or-areund-8-October-2008:- and-ancther-Form-A-in-relation {o-the

(b)m—Eaﬂheﬁ—hsdemed-thaPSeeﬁen-#up&Heﬁhe—Gwdeune&appﬁeﬂe

ep——-ln- ary—event—it--is-admittedthat -SPDGC—has—not-yetconducted aa
environmental- evaluation- (pest—impact). -study-—of -the--adverse—leak
wmpacted-environment-because-it-has-not yet-been- able-toremediate-the
impasted-eavironment-for-the—reasons-pleaded -at-paragraphs-0-{0-0
above; which-are-hereby-repeated:

ey f--contrary-to-the-above.-SRDC -did-fail-as-alleged -then-the-Claimants-are
nonetheless- required -to--prove-that such. failures- caused-the- 2008 -0l
Spills-andlor the-alleged-orany damage-
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(e}—iﬂ%hese—p&emes%@—deme&%ha&#weé%he@b&maﬁs-e&any—ef

e:--:--. Bl Be—gre o2 a-te-0e-ga 2
m#aﬁewte—seeh—&ands—bﬁhe—@evemer—e&asth%as&m&y—berby
the-local-government.

() ——-By-virtue—of section—1-of the-Minerals -and-Mining Act-2004-{the
-2004-Act’}-the-entire- property-in- and-control of, “allrivers. -stream
and—waler-—courses—throughout—Nigeria--—is— vested—in—the
Government-of-the-Federation—for and en-behalf-of the-people-of
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07 Withoutsreiudi the-above—it-is-denied_that-SPDC.failed-to.discl "
leged local-dut lor- it Jiable-in-reali or-oubli

%ndﬁwn—aad/ep%aka—ﬁaﬂeé%%ke—feasenabb—step&%e—ave@%eeable
damage%seﬁeeﬂdinwaadwm—watefwaysand;em%faﬂed%etakeadeqm
Sieps—-te—ﬂevem——eentam—an&eleaa_up_agy_e#—spﬂlsr#em— the—pipeline:
Qamg%aphs—@%@-—@—@—teg—g—&%é@-abeveafemeateé

972 Méemed-that—%ﬁ@@—fa#ed—te-e&eaprap-anetﬁemedsaee-any -contaminated-lands

98—l contransto -the-abeve.-SRDC-did-fail to-discharge-some orall of-its-duties-as
W@Mamwmwmwemﬁh&sueh—m
CWG%Q%@%-WWMM&MFW
M#MQWM%@%&-M—@WW%@M%-M
repeats-paragraphs-0-0,-35.3(c)-and-G-above.

Partisulars of Knowledge
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89— As-toparagraph-52,-SRDCrepeats -its-denial-of-the—alleged -duty-of -care-{o-the

89-1-— It is-admitted-that- SRDC-has-and-had-at-the-material-time —knowledge-as-io the
002 Asleparsgroph-E2

(g} —li5-admited-that the-mraterals-relied-upen-recarded-the alleged-statisties
veebls-teodmitardemtheseeutag rthepash

—-ERD T e thateushsiotishssranet benanedneantan nearticulan

BT ol onin_the Niger Dt the-last-fitty
eopeorse—Lamgreph-tilekbavesropeatad

G e e situat hick led_andconti : i
repeated:

U The—sesle-and-prevelsase-si-llegal-astiviics—n tho-bligarBelie;
speeﬁeaﬂy—sabetage—aad—#legal—bwkemg—ef—emde—ekﬁpem

{rer——The-fast that-as-a-result-of the-security-situation-in-Ogerdand; «»
padisuler—8PoC-hes-boep—resistedan e -obiliyto—prolask-iis
sizchnes—from——ausl - dlegal—aetillice,—lo-—sarfama— repuler
Beorapreshe Il and 20 shovs proropasieds

99.3-—As-to-paragraph 52-2-
{a}-——In-the-absence-of-any-proper-particulars-thereof-SPDGC-s-unable-ic-admit
erdegythatumideptiliadranortefrora—unnarasdlecalandntermalisns!
ergenicalions and epade ke e-relosd-the 2llogad—aramyr soresims.

ERDC reservesthenohi-loplead further ndhesvert  hRe-Clawmenis

particularise—these-reperis—relied-upon--andler upen—receipt-of- exped

cvidense:
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éb-)——SPDG—IG—unabIeAe—gﬂead__te_{he content—of- the--1994- Etebet-Repor

de&m%ﬁeneﬁhe—eaese—eﬁ-eiksams—and—senmlhe-quete
aims-and-alleaati by = ke i ‘
ee#upﬁen?—lheceaeﬁfeeegmsesthat;%etheﬁheseaﬂegaﬁens-afe#ue

of-vislence- in- the Niger-Delta-severely-reduges- both -SCINs-abilitr-to
operato-in-theregion-and-the-impast-otits-social-investment PrOGrarmmes:
Pervasive—agitation--and.- erire—-coupled—with - poor—law-enforcement
HﬁdefmiﬂeSGlN%—abi#ty{eeperate—eﬁﬁeien#y—m%heﬁg@m%j.



-78-

{&)——Ht-is-—admitted—that-the —report—contained—the—alleged—conclusion—and
(b} ——It-is-denied-that-such-a—double-standard” existed— At-all materal-times-
the—same—Shell-standards-were—applied-worldwide—and—all-of-SPDC’s
assets—in—Nigerda—were--certified—to1SO--14001—standard-by—external

aSS5es50F5-

6 oy . , . ,
damage—;n—-the—ge#a—(pS)—that—ManyeL%ese—sp#s—afe—ﬂew—bemg

ﬁa‘ssage—‘-'e"feé-ﬂﬁeﬂ—‘ 0

by—- t—is-averred-that-the-statement-must-be-viewed--in--its-proper-context:
namely%wspense-%e—a—qaesﬁen—as—tewhether-éheﬂ—aeeepted—the

tion-that oy Jards-in-Niceria i s .

elsewhero— As-pleaded-above-such-an-allegation-is-denied-and-as -set
eut—iHhe—repeqTSPDG—aver—that—the—same—standa;dsafe-appued
wedéMde—Hewevea»asaekneMeéged—in—féhe—passageeiteéfSPDG-is
maintenrancefor-the-most par-due to-lack-of-safe-accessto-its facilities.
n-particular; the-repert-highlighted-the-alarming-esecalation-of-vislense-in
the—Niger-Delta in- 2006- - - stated-that—~Militants-have-sabotaged-flow
stations-and-pipelines-and- rrade-it-impessiblefor{SPDC]-to-get-to-many
eﬁhese—faeih#es%e%pafﬂhedamage—eﬁde—nefma#ﬁmmtenane&##@-
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four-of-our-staff-and-contractors-were—kidnapped- fast -year-—Nine- were
illod.i s or kid ngs- (p32),

repeats-paragraph-06 above-

1042 —Paragraphs-54-1-and-54.3-are-denied——Paragraphs 17.5-t0-17-7-and-25-tc 28
above-are-repeated-:

(a}~~—SPDGdeWes¢hat—s4¢(5}(b}eﬁth&499@AeHmpeses&éuW%a—ueenee
hold o instthe leaalaativiti £ o .
accordingly—it--is—denied-that SPDG-can-be-liable to-the—Claimants—for
damage-caused-as-o-result-of such-activities. as-alleged-or at-all:

59}~-—M—anyeven&—&4&demed—tha$$90%ued-te%akeany—epany—aéequate
steps- to-preveat and/or—reduce the-incidence-of-bunkering- andlorother
Hegal-activities—Raragraphs 97 and-08 above-are repeated.

101-4—As-to-paragraph414:
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{@)——in-the-absence-of-any-proper-pardiculars-thereof,-SPDC is-unable-to admit
roquires—the-Claimants—to-prove-the-nature-and-scope of the -alleged-or
anry-such-duty-




-81-

VL. LOSS AND DAMAGE

102.103. As to paragraph 55:

402-14103.1

(a)

(b)

(c)

SPDC requires the Claimants to prove that the alleged loss and damage
was caused by the alleged breaches of statutory andiorbreaches—of
common-taw duties, and the amount thereof. In particular, SPDC denies
that it is liable for:

Any loss and damage caused by oil that was not released in the course of
the 2008 Qil Spills, and

Any loss and damage that was suffered as a consequence of any
individual Claimant's own default, and/or by reason of any individual
Claimant's contributory negligence; and

Any loss and damage that was suffered on account of the malicious act of
a third person.

SPDC avers that the exclusions at (b) and (c) above includes any loss and
damage that was caused by the members of the Community and/or their

representatives and/or unknown third parties preventing SPDC, its servants or

agents from accessing the spill points for the purposes of assessing and

responding to the spills and/or obstructing SPDC in clean up and remediating the
spills. SPDC repeats paragraphs 30.6, 30.13, 38.4, 39.2(c) and 59.2 above.

492—4~—————Ee@the&SPDG+eqwes—the—Glaimants4e—preve that-they-have-suffered

103:104.

103:1104.1

(6}-

direeband—substaaﬁakbss—and—damageevepand»ebeve%hat—suﬁe;ed-by
the-public-generally:
As to paragraph 56:

SPDC requires the Claimants to prove that they experienced, and
continue 1o experience, the matters pleaded at paragraph 56.2.2

-—Ihwmmmne#%%uagesm%de—eemmuﬂ&y--mest

proximate-to-the-creck-before-and-after-the 2008-Oil Spills:

{b}— —They-experienced —and-continue- to--experience- the-matters-pleaded-at

paragraphs-56-1-+40-56-8:--and

le}- ——Ihey—e*peneneed—«andeentmuete—e*aene%e the-matters pleaded-at

paragraphs-56-1-10-56 8—more -severely-and-frequently-than -the-wider
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Gekana-community-{which-is-understood-to-mean the 17-communities—in
the—Gokana—Local-Government—Area--as—pleaded- in—the—Claimants’
Respenses-to-SPDG's-Requests-for-Further-Information-of the-Particulars
e#Gt&#%As—p&eade@abev&-%PQG-ave&%haHheim%he—pwpesesef
public-nuisanee—the-Claimants-must-prove-that-they suffered direct-and
meeaveneaee—by—the—@&a*mants—sueh—aa%hat—p&eadeé in-paragraphs-56-1-16-56.8-
Weﬂ*%&%&ﬂ#y—%h%eq&mmea&e#sp%&néﬁ&%ul&#é&m&ge%e%&e
entitle-the-Claimantsto-damages- in-publie-nuisance -as-a-matter-of-beth-Nigerian
! Enalish-sul volaw.
103:3104.2  Further, as to paragraph 56.9, SPDC requires those Claimants who are
claiming damages for loss of eamings to prove, in addition to those

matters pleaded above, that:

(a) Their primary source of income as they grow up would have been and/or
will be derived from fishing related activity;

(b) The amount of income which it is averred that they would have generated
from such fishing related activity;

(c) That they are not, and will not, be able to generate such income as a
result of damage caused by oil released from the 2008 Oil Spills for which
SPDC is liable. Paragraphs 87.1 above are repeated:

(d) That they have taken all reasonable steps to mitigate any losses which

they prove they have suffered and/or will suffer as a result of the 2008 Oil
Spills.

Vil. REMEDIES SOUGHT
General/basic damages

104:105.  As to paragraph 57, the Claimants have filed and served Schedules of Loss

and the Defendant has filed and served a Counter Schedule which responds
thereto. for-the-purposes-of case-management—ather than-forthe purpose-of
guantifying-theirclaims. - the-Claimants--have-served-an-Amended-Master
Sehedu#e-e#&ess;ﬁeads—ei{ess-aateééweveerF»ZMM}denﬁﬁes
simply-the-heads-of alleged loss.




-83-

106. For the avoidance of doubt, SPDC denies that the Claimants are entitled to
seek general damages for losses which are being recovered by the Bodo
Individual Claimants and/or in the New Bodo Community Claim as the same
would amount to double recovery which is prohibited as a matter of Nigerian
law.

paragraphs--of—paragraphs--59--and- 80 —but-denies—thatthe—facts_and
maﬁﬁsp@adeé#my%#p%mmmﬁmemm
or—cantumelious—motives, —-conduct--or--manner ~of—nflicting —injury-—that
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o iﬂhe—aﬂegeetiaet&and—maﬁeps-we;eiewﬂe—have«been—exeepﬁenal
and%ﬂ&umeheus—sp-ge-;eqwfes—eae#gamaﬂﬁe—preve—he»epshewas
awa%&e#the—auegeé—eeﬂduetand—theuhe—auegeésendeewaused—mjuw
to-his-or-her-proper-feelings-of dignity-and pride-

Exemplary damages

b)—-—I—contrary—to—the—abeve —SPDC's—conduct-is- found—to—have _been
ealeulated-to-make-such-a—profit—then it-is -fonetheless-denied-that-any
Gemseﬂsa%ewﬁwa%nade—by#qe—cem_weu;d_be_madequa%aumsh
mmmmmmmmm

Particulars-relied-upen-in-support-of both-aggravated-and. exemplary-damages
SPDGpieadS—bele%te—%hespeeéﬁsauegaﬁegs,iﬂ—pamgraah 59:
Matters-pleaded-at paragraphs 59.1-59.4
04 As-to-paragraph-50-+

fa- SPQGhes—pi%dedMeseeven%sabeve—maamm-at—paragraphs—sg
and-0 to-0.



44&2—#6%&9a%gm$h59£7829G+axm&ﬂ@4wnbkﬁnpa%@%mhsgamégﬁd%w&
44&3—A&%ﬁmﬁ@théQSAﬁﬁx;ﬁmﬁx&MHmﬁkanﬁ%ayaﬂm0%}9&&W&

4494LﬁA&%}paﬁgﬁm$¥5&4rkﬂydeMGé#%ﬁ%ﬁﬂm;¢ae4}hﬁkxye#d%&xx#d#w4he
&#ﬁyané+@hm+##%>#mammﬂm4##%>N@epgemkﬁs4e#%Hma&%spbmkm
at-paragraphs-59.4.4-59.4.5:

&&——ﬂMFbfmﬁ@ﬁ$h5&447#E4ﬂﬁﬁwéﬁ%$&E%#Wleeﬂ¥¥E$akﬁ4mﬂ
memHha46&999WSmmywemHeemdm$m4heAmyﬁ{kma%mMW£ﬂ49¥6
ané%@@#awm+a4ea}eﬁamyaﬁ#m&$f34nmmn4xm}e#e%—#«&awymﬁ
; I ttribute_t s to-SPDC's facilit l

&4m4mMswmdeWeammnasa4aw#eﬁawﬁsbnam#mqupmem
%mxeewmwme;#E4#hawa%55e&#@4ﬁm&%ﬂa¢bysgae4»#ms
respect-—Between-2000-and 201063 -leaks-were reperted from-the. 24"
R@@M%}é#ﬁ%xw~SLuEHH%kmeéby#Wmewkaﬁwmese##mdﬁame&

(d}~m~A&4919&@&$h—&%45r#484%%#&%##%*4ﬂ&59»&£9mﬂmﬂé%##%ﬁ
'SPDC#%&%E@RH%%Fe#sﬁmh#&W¥ﬂ&aﬁdﬂwnﬂﬁﬂbﬁ+wedﬂabe4ﬂ@
reviewed—and—overhauled--s6—as—to- -achieve—the —desired—lovel——of
eﬂWﬁmWEm&#~mﬁmkmﬂ@n;«—ﬂnsy—nwuEW&N;_n&ﬁmeﬂsn—#wse
mﬁamma%bm¥54méha&mmyuheQWGWMQsmpsmﬂ§MQm94#%m¥
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(- ——8PRDC-has—caried—out -a-preliminarny review -of-its_srocedures:
RENA-remains-a-proven-and-internationally-recogrised-method-to
repert-noted-that-in-a-few-specific cases-in-Ogoniland-SPDG-did
net—ge—deepeneugMn-#spre—eleanap»assessMsand—#ﬁsmay
aseas——A—revewbySPQG—has—eenﬁrmed-thfsméngﬂwela&en-te
a-few-specific-sites—Based-on-this-finding,-SPDGC-will revisit-the
SRes—H—Ogemlané—mvesﬂgated-by—‘&NEP—te—deteme&Whethef
requmed—SPDG—wﬂl—a&s&Fewewﬂa—samp!e—e#—ethef—remed;ated

sResmererely—aefeSS—the—MgeHQeRHe—eheeJQhat_adeq%ge

@ the—sub-paragraphs- -under—paragraph—59— amounted— “{o—exceptional-—or
eempensaﬁemaaya&e&&the—@laiman{sﬁ#anyeﬁhe%—%e—pmmesrm
denied-that-the-Claimants—orany-of them.-are entitled to—recover-exemplasy
damages-as-alleged-oratall

H11---Paragraph-680-contains-varous-facts-and-matiers that -are-pleaded-in -support-of
the-Claimanis'—claim-for -aggravated—and/or-exomplary - damages-— -it-contains
serious--and-wide-ranging-allegations—in-relation-to-SROC's cenduet -including
allegations-ef-dehberate-miscondust-and/or recklessness These-allegations-are
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said-te-be-supperted-by-a-number-of pleaded-documents which-were-provided by

aggravated-—and/or—exemplary-—damages—is--to--be--determined—at—the—trial-of
. : hatisli Hin-ApritMay-2014. - Accordingly- itis-yet to-be
determined-whether-the-claim-for-aggravated-and/or-exemplary-damages-will-be

M&M&M&&W&mmd -that-at this-stage
the--Parties--shall-give—disclosure—ofdocuments-limited— to--the— issues—in—the

%%Wﬁm%@gmmmw
avoidance—of-doubt—the--issues—as—to-whether—the-Claimants—are—entitled—to

aggravated orexemplary-damages-

statemenis-and/orof-expert-evidence-

24 -lHs-admitied-that-the-decumenis-pleaded-in-paragraph-60-have-been-disclesed
assessment-and/lor-necessary-andremedialaction:

to-rrinimise-poliution-in-the-event-of-a-spill-andior—as-to-the -difficulties-it
faced—due—to—the-secunty- situation—in-the- Niger-Belta;--SRPDC-repeats
paragraph-0-and-87-above-and-responses-8; Z-8-and-0-of its Respenses
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fo-the-GClatmants" Requests-for-Further Information-of-the-Defence in-the
Bede--ndbddual Claime dated-l3-Mareh2 3

{e)—-—As-to-the-allegation-n-respect-of-operating-the-Pipeline-without a—Leak
Belection-System,-SRDC-repeats—response-9-1-of-its Respenses-to-the
individual Claims-dated 43-March-2013

1123 —As—to—paragraph—60-2—SPRG-repeals—iis—-averments—above—at -paragraphs
34-2{bji}-and-38-3(b}-as te-the-isolation-of the-24- Ripeline follewing-the First-and

il Astoparegresh BOZ

@ RU ne aliecation} of ine-the-Pioeline-without-a-Leak
‘ Deteet&en—System—SRDG%ﬁeatsﬁspense%—ef—«ts-Respenses—teme

{a)——~As-to-the allegation-that-SRBC-failled-to-adequatelyreduce-the-flow-of-oilk
it donialsal K ioul hs-30-and-0-0-0-

{by——-ltis-admitted-that-it-is-SPDC s-pelicy-te-shut-down-therelevant flow-station

andfor-to-isolate-the relevant-section of a-pipeline-as soor-asreasonably

Reservation
H3.107. Paragraph 61 is noted.
444:108. As to paragraph 62, the claim to interest is noted.:

H41—-SPDC-avers that-the-right to-claim-interest-on-tortious-damages-is-a-substantive
1ssue-to-be-determined by-Nigenanlaw:
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114-2 -SPDC -avers-that-as a-matter of Nigeran law wierest s-not recoverable o fust
sompensation-ardior-damages-at commoR-law-for-past-o8ses-

CHARLES GIBSON Q.C.
GERAINT WEBB Q.C.
ADRIAN BRIGGS
TOBY RILEY-SMITH
ADAM HEPPINSTALL

OGNJEN MILETIC ABIGAI-COHEN

| believe that the facts stated in this Defence are true.

Julius Ejikonye

Managing Counsel. Giobal Litigation — Sub-Sahara Africa, The Shell Petroleum Development
Company of Nigeria Limited

Dated: 29 August 2014 10-Dacember2613




