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REVIEW OF AGRE EMENTS BETWEEN GPHA AND MPS

FEXECUTIVE SUM MARY

A seieet Committee under the Chairmanship of the Honorable Deputy Minister of Transport and
Member of Parliament (Tema East Constituency) Paniel Nii Kwartei Titus-Glover was appointed on
the instruction of His Excellency The Vice President Alhaji Dr. Mahamudu Bawumia and the Economic
Mapagement Team, 10 assist the Ghana Ports and Harbours Authority (GPHA) 1o review several
decuments relating Lo concession / contracts between the GPHA and a Consortium of Meridian Port
Plolding Limited ( MPH). The review exercise covered all relevant engagements related o the container
lerminal operations in the Port of Tema since August 2004 till date and with the view ol the implications
for the lure and sustenance of the Port Authority. M

‘The Committee’s Terms of Reference covered the following: To review
Ihe Sharcholding agreement and structure of Meridian Port Services (MPS): 5753

. . - . . e I o o .

fhe International Finance Corporation (1FC) Loan and related Agr ements, (ot the Tema Porl

P

oo~

lixpansion Projects I
The Main Cancession Agreement ol'2004 and its “Decd of Amendment™
The Tas Waiver and Import duties on the Port fxpansion Pr(.\jcct‘:""f; .

5. Any Other Related [ssucs. L ,

/

e

OPJZIO | ) 4

=

The Committee, in summ"n'y,_rccommcnds that all the Agreements, waivers of taxes and related
profocols must be substantially reviewed. Such rcviciifh??\?ﬁmhy form ranging from amicable
cotttements thyough (i't')'ﬂcgmi’ali«ms' of seyeral ternis and: conditions o emphatic Governmental
instructions in the interest of the Sovereignty. Insessence the' GPHA-MPH/ MPS engagements, if
Jeft to continue in its current forms, arc gravely detrimental to the Government and People of
Ghana hy victue of the finaneial implicutioné‘i cgpcéssion&, loss of jobs, lack of transparency and
cthical discipline of international parmers and ‘the threat of 2 monaopolistic control of Ghana’s \
main international trade cluster — Fhe Pott of Tema. \

Considering that GPHA was administering an international procurement process to expand and
upgrade the Port of Tema which was terminated and the Project handed over {o MPS/MPH, there
is no doubt that the MPS cngf:i"gpmcnt has to be rencgotiated completely. The recommended
renegotiation should aim n!”’achic\‘iig‘g; at the least, the intended development gonls under the Port

Master Plan as was-bci_qg«,pgpgurcd' by GPHA, and to ensure corporate growth.

This report thercfore,presents the facts. analysis? multi-technical interpretations of the terms of the
variaus agreements. projwli’ons and estimates of revenue streams and their implications (or the People
and Giovernment ol Ghana. On the face of documents available, it can be ruled that partics have signed
various documents to represent the transactions. The signed documents (MoU. Concession Agreement,
DoA) were clearly well-crafed, timed to execute the agenda of the MPH parties such that they do neither
represent the orjginal intentions of the engagements hot rellect honest business ethics between parties.
(;PHA has also not been able, over the yeirs, 10 handle its adyantageous positions as Grantor and at the
same time a major Sharcholder in the Concessionaire / Consortium. While it is important to sress the
luge potential this joint position carried, the Commitiee noted that GPHA could not exercise its rights
and responsihilities 10 control and govern the processes.

This Review Commitiee brings to the fore major issues bordering on misrepresentation, fack of detail,
mismanagement, secountability, corporate governance, procurement, political influence and such
related loopholes. The various agreements and their implementations are largcly,—ﬁagmented‘

inconsisient with serious cthical professional deficiencics. As indicated from the onset, e engagements
. hastwobe caretully and deliberately reviewed. The Table below presents a snapshot of the various issues
* . that have been looked at and the recommended remedics.

il!’ia [
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Yutde 2- Concession Fee Impaci on GPHA / Ghana

| L, 2 | 3 4
 R———. —_— — - =X
{ ! - . - oy resent Val sstimated '
l-?\‘limnll.'l_l Total Gross ' l'_"skimmgd Total (,r«:ss I::srillettl:-d Fowl G:l’l'lss 2"_:':;"(‘._.[’:”:; ‘.‘:,rnl's:':: ;':Sc do'(:l

Concession Fees to GPHA 2 Coucession Fees to GPHA Coneession Fees Ceded MPS due 10 DOA pyer 35 Years
| under OCA over 35 Yeurs: © ander DOA yver 33 Years: 0 MPS due to DO over | si " 7 H-ves 'U ited ,)‘ . o Ls

/ " (B) 35 Yeurs: (A)(B) sy Ao ntied States (US)
. [f) o e Teeos I'reasory ytcl«!gf_.!fé_-- PV [(A)-(B)]
| US$7,988,676, 600.00 US53,903,431,880.00 US$4,085,244,720.00 US8$2,297,541, 560.00

3

Ay,
} Column 1 presents the concession fees that GPHA would have carned over a 35 yeariperiod igthc
same concession terms of the 2004 Agreemen! remains. The DoA will return, over the sﬁ%}& period.
-553.98illion (column 2) which s USS4.1Billion (column 3) less than lhe,-"bl?i,g,il)al case. The
L IBillion translates “loss™ to a Present Value of US$2.3BIl!ioru(colunigﬂ)"'c'_é‘dcd to the
Concessionaire as a result of the DoA. The Committee’s recommended minimumroyalty levels will
yield an aggrepated Concession Fee of US$3.8338Billion, with a 1 2-year prc")j_'qgg pdyback period and

O 15% Internal Rate of Retum, :

\
g

ps ‘\:' . . ) A <
Table 3- Fmpact of Recommended Concession Tee 5ccxm‘@1ip“(53)

{ Seenavio2,($2) . I Scenario 3 (53)
1’ Praject Payback Periad (PPPR) 10 years i T 12 vears 1
| Inwdrnad Raie of Rermn {IRKS 18% R i 15%,
.l Cost of Cipial | :_‘.fl_f' % ' 7:3%
A MR TY By o - ==
" Estimuted Concession Fees (o GPHA | USS3,903:431,880.00 i US85,833,407,610.00 !

ICthe DoA is retained, the pmjcct:s-iuunediatg:jmp‘z‘\cl. estimated over the next 1 0years, for GPHA is
dire. as presented in the Chart Fbelow, directlimpact of the DoA will be the dwindling Operating
Profit. ft will be impossible l,o,-gven;incréagg.atll11inislm(ive expenditure e.g. salaries. emoluments, or
any such operating expenses ‘et alone maintain basic port facilities within the first 8-years of
aperations on the DoA,

[ > == ety e e e
Financial Performance Forecast - Port of Tema
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l I BACKGROUND

[

1.2

v

The CONCESSION AGREEMENT - 177 AucusT 2004

The Ghana Ports and Harbours Authority (GPHA) in line with the Government of Ghana's
Trade and Development Gateway Project (The Gateway Project) embarked on the port reform
pracess through private participation in the development of facilities within the Tema Port.
GPHA's development progeammes are also in accordance with the mandate under the GPIHA
Law PNDCL-160 ol 1986.

In July 2004, GPHA entered into a Shareholder Agreement with Meridian Port Holdings. a
consortium registered in the United Kingdom, made up of APM-Terminals Bolloré Logistics
Africa, Bouypues Traveaux and Sulton Energy Group. The GPHA- MPH grelation hip
esmbhshed a special purpose vehicle (SPV) Meridian Port Services Lnnued%@% fter
discussions with the then Government under the Leadership of H.E. J.A. or. Theis pu.lf'c
shareholder-members of the SPV (MPS) was not fully disclosed in the Slmi‘u ho cferaAQrc-.menl
Subsequently, in August 2004, GPHA entered into a Concession Agr .ement with the Meridian
Ports Services Lid.. for the Container Terminal Operations in, tlm Por ol Tclrw

The first Concession Agreement was effected on 1% \pnl "?)OZ, nolsd as the date of First
Commercial Move by MPS. It must be noted that GPHA lar"CTy funded the original MPS
terminal, including the procurement of cranes and operated'the terminal (Area A) from the datc
Ul"x.omnmsuonm;: in July 2005 till MP$'s “go-live, date" ofilH April 2007,

As a resull of national cconomic growth {md the increasing volumes of containerized cargo
handled at the Tema Port, GPHA decided and! emlmrked on thc project to expand the Tema Port
in order to accammaodate larger contdiner: vc%els and increase its container handling capacity
in line with the GPHA Master Plan. In 201 25GPIHA initiated the procurement process 1o expand
the Tema Port into deeper walers in accordance with the Tema Port Master Plan through
international competitive public tenderz) he-Project was part of the strategy of GPHA to realize
iLs vision of becoming the leading trade and logistics hub of West Africa, The goal was to
develop adequate capacity in the Portof Tema, lo cope with projected growth in traffic and to
meet the economic needsiof the country and the region over the long term.

DEED OF AMENDMENT = 127" JUNE 2015

The GPHA on June 12, 2015%executed a DoA {DoA) Lo the Concession Agreement with Meridian
Ports Services(MPS). l‘lu. oA updated and amended some provisions in the Concession Agreament
far the devck)pmuu nmndg,cmuu and operation of a contginer terminal in the Port of Tema. A major
feature of the DoA is the right granted to MPS to design, develop, manage, and operate Terminal 3 (a
new coiitainer terminal) in the Port of Tema. Further details are provided in Section 3

1.3

BACKGROUND TO THE DEED OF AMENDMENT

Prior to the ekecution of the DoA. a series of events, presented below, provide a comprehensive
background and circumstances under which the DoA was executed, The Commirtee has established
that, GPHA’s own internal efTorts had penerated sufficient data and technical information that became
uselul to the Concessionaire / MPH Group to execute the project.

DALY

(57
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to1i o Inline with the requirements of the Public Procurement Act. and in pursuit of transparency and
value for money considerations, GPHA decided (o use the International Competitive Tender
process as a method to procure contractors, financiers and operators for the Port of Tema
Expansion Project. The First Procurement Notice was: issued by GPHA in local and
international media cavering the period February 1, 2013 w0 April 12 2013. This notice was a
Request for Expression of Interest (REOI) to Finance and Engineer, Procure and Construct
(F&EPC) the Port Expansion Development Works, A number of entities showed interest in the
Project. GPHA reccived 56 entries: an indication of the high local and international intcrest in

the Project due to the inherent potential of the business,

1.3.2 Finance and Engineer, Procure, Construct (F&EPC) lnternational Competitive f}fﬁging \

iz Atotal of 20 out of the 56 applicants / consortia were shortlisted and prC-qualiﬁcd‘:'i\yse«j;‘fin a
set ol evaluation criteria. The pre-qualificd applicants were subsequenty f'QvgtLq to sulijﬁ'fl Bids
lowards the delivery of the Port of Tema Expansion Works. The Inyitation rq?'fﬁiq§;fll:l,l) was
issued on July 22, 2013 and the final bid submission date \\'ns;f.lz‘{uunr}"ﬂ;'27, 2014, All the
shortlisted entities reccived the full set of Bidding Documents. TE‘@}{tj‘ocuh}ems (Technical,
Commercial, Financial Bid Forms, Drafl Forms of Conlragts, Drawihgs and all Addenda
‘Annexure of usefitl Documents) were prepared by GPHA ana-‘iﬁlj,]y administered through the
bidding process. e

vizy In-between the time, a major Pre-Bid Confererice Wasshosted by GPHA at the Movenpick
Ambassador Hatel, in Accra for the prospective Bidﬂegs and their Funding agencies. More than
120 persons participated in the Pre-Bid Megting held onOctober 2, 2013. Minutes of meetings,

sile visits, responses to requests for clarifications (RECs) and technical engagements were all

administered fully by GPHA 1o the satisfaction"of the proponents.

Al the close of' the bid on January'27, 2014; seven bids were received and were Jound to be
fully responsive to the IFB. These bidsiyere opened publicly and the commercial terms declared
Inaecordance with international: compéfitive bidding procedures. Bids were subjected to
prefiminary technical ang commereial evaluations with recommendations forwarded to GPHA
towards the next skeps inthe procureément process,

Expression 'ol’nhlllcrqstl_f'(‘)‘vj]‘tlw Terminal Operitars

As part of the process, GPHA issued another procurement notice on April 10, 2014 Jor Request
for Expression of Interest for Terminal Developers and Qperators for Container, Roll-On-Roll-
O (RoRo) and Crigise / Passenger Terminals in the Port of Tema. The closing date for the
REOL was May 23, 2014. GPHA received 16 entries as of the close of the submission deadline.
Theseyyere made up of major international players in the various termiiial operations. It is
importantitonote that the REO! for the Terminal Operalors was different from the Bidding for
the construction works. These two main procurement plans were meant to run concurrently to,
hopefully, engage various operators who will influénce the final terminal superstruciure designs
for their operations.

2 The Committee noted that in afl these procurement notices, MPS / MPH did not participate in
the competitive processes, APMT and Bollore Jointly expressed interest in the Operations
REOL but not as “MPH® for that matter.
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While the procurement processes were underway, the then Government, acting through the
seclor minisley issued a directive to GPHA to terminate the procurement processes. The
directive requested GPHA ta open discussions and negotiation with MPS for the Port of Tema
Expansion Project. The Committee did not sight a wrilten evidence of the directive,

1.3.4  Termination of International Competitive Bidding Procurement Processes

34 Consequently, on November 13, 2014, GPHA formally terminated the procurement proeess for
the Terminal Operations. Letrers were formally scanned and sent to the proponents. Again on
December 16. 2014, the EPC and Finance Bid was also terminated by the issuance of a notice
o alt the participants who submitted bids. % x

; . )

t242 On November 14, 2014, just a day after the termination of the Terminal Opgrations l’rﬁ‘c’yre’i’hcm

process, GPHA executed a Memorandum of Understanding (MoU) wit ’%77?,5‘ It is“unclear
shether. or to what extent the Mol was negotiated befare executon, L7 4

LH \

“ii The Committee identified some contradictions in the MoUidihat shé}ﬁ\l‘d“llgfv'é been rectificd

hetore execution. One of sueh coniradictions is the term £ durgtion of the Concession: in one

seetion (Article 4), it refers to an extension of the concc.ﬁfbn [mﬂb{gff@,?b‘ Jears, while another

section (Annex 2: List of Provisions. Tiem 6) presents a concession of move than an additivnal

35 pears. The implications of these contradictions are diseu S d further in the Report. The Mol

was 1o serve as the basis (or Lthe negotiations that led 10 the exc&ution of the DoA. The decision

of the then Government of Ghana (o partner with MPS (o deliver the Port of Tema Expansion

Project was widely carried in the local and ‘ir_;t,c(mmion‘al news media,

LAS - MPS7MPH's Proposal b Expand the MPS] erminnl”

civio Prior to the hderbational cmnpc‘tiy’vc tender process, APMT and Bolloré Group, in 2012,
approached GPHA 1o express interest in expanding the MPS terminal along their proposed -
fayout 1o satisfy MPS only, Their proposed layout was rejected by GPHA because it did not
conlorm to the Port’s Master Plan; That proposal was not considered as an option to the tender
process, henee the unique.international tender processes introduced in 1.3.2 and 1.3.3 above.

MPS, in November 2014, indicated 1o the Presidency of Ghana that it would provide lunding
ior the GPHA Master:Plan Development Programme including the Expansion of the Tema -
Accra Motorway. It is significant to note that notwithstanding the international bid offers
reccived by GRHA for the Phase 1 of the Project, GPHA truncated the promising international
tendering pracess in favour of MPS on the basis of the promise that MPS: would provide full
lunding for the Project. The GPIHA tender process neither envisaged any financial contribution
from GPEA, nor sovereign guarantee rom the Ghana Government to support the investment,

F3.6 Negotinfing lhe Deed of Amendment (DoA)

ivr Following the execution of the MolJ, GPHA engaged MPS to negotiate the DoA, The Parties
agreed Lo negotiate the terms of the DoA in good faith and on the basis of the MoU. Some levels
of negotiations were held between GPHA and the Partners in the Meridian Port Holding Group.
Minutes of the negotiations were not available to the Committee. The negotiations culminated
in the exccution of the DoA to the Concession Agreement between GPHA and MPS,

WIS was tepresentad oy the main (PR parness (APMT ang Bollore) as the developers fer the progect. Mherefore it can be construed that MPH (anu(nc[ MPS) premisad
10 ks 522 port progact and ther axpand fe access zoads as wel; and thoir readingss 1o el aearly YSS1 5Minta the Ghanaian acancmy valiout any contribition from
GFrA - GoG won thens e supron
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GPHA gave concessions in consideration of promises and representations that MPS made
during the pegotiations. Some of these promises and representations are captured in the Mol
exceuted benween the Partics. The Committee noted that periods and quality of negotiations
were inadequate and the failures of such inadequacy are reflected in the execuled agreements.
The estent of negotiations (length, quality, team composition, venues, minutes of discussions
ete.,) on the DoA and the related data were not available to the Commitiee. Albeit the
implications of the negotiations of the DoA on the survival of GPHA are described further i
Section 6.

14 MPS REPRESENTATIONS

Some of the representations that MP$ made and which Tormed the basis of the apprpjg:h adopted by
GPHA are summarized below: o

141 MPS’ tnvestment Partners to invest USS1.5Billinn x\:*‘“ s

patl

142

(RIS

1.4.3
ya 3l

14,4
[441

477 7

The initial project cost for the Expansion Project was estimated a’t.«USSI 5 ‘Ajlﬁﬁﬁ‘;;thc»l|gl1 this
was not stated in the Mol. However, from the onset of the neg‘(‘)',tiznion#v;m’ the DoA MPS
consistently made reference to the estimated project €ost o]'-&"zJifg'bi! {on.as ohtz'ol'a kind in an
Afvican Port. They indicated that their investment in the [}o’ﬁt;{ixpansigﬁﬂ}_,l’ar(»ject will provide
Ghana with a world-class port infrastructure with expapdec tand modern facilities lasting
[{00years at a cosl of LSS 1.5Billion. It was undcrsto’o‘\ﬂa‘ﬂ\at thcﬁ&qject investment partners,
MPH (APMT and Bolloré Grp) would provide }hg _ffundi‘ng. build, operate and handover (0
GPHA aller the term ol the concession. SRRt

Investment in Basic Porl Tofrastructure oy, o ‘o
Given the understanding thal the Project investment. pariners, MPH (APMT and Bolloré Grp)

were 10 invest so much ioto the projec‘t’;%fﬁnjc_l_,!héfbgagi,c;"fnﬁ'aslructure {0 be developed (dredging.
breakwater, cte.) could be used for other cancessions within the Expansion Area, GPUIA was
ready to make all the concessions to-facititate the realization of the Project.

Feasibility Studies and viability ndicators

Phe Committee notedighat the Finapeial Model submitted by MPS indicated that the Internal
Ratc of Return (»l_l,{R)‘xﬁgc"i:plab!e‘l'nr the project was approximately 10.5 percent. This
inluenced the level of coneessions made by the Grantor since the Grantor did not re-evaluate

lhe TRR representations formM PS.

Concession Fees Waived to Support Project

Following from above. GPHA agreed Lo very low and liberal concession (ees on Stevedoring
and Ports Dues and Zero coneession fees on Berth Oceupancy Charge (Harbour Rent) o ensurc
prqiedlf,ﬁqz\sii>i)ity and ultimate project reatization. GPHA also agreed to forego payment of

lease rentonithe land or any upltront payment (Initial Concession fee Payment) for the business
granted MPS, See Section 5.8. All these were done to allow MPS to recover the cost of the

“Project; initially estimated at USS1.5billion. The project estimates carlier published were

sdtimates based on GPHA's Technical Feastbility Studics and Designs prior to the International
bidding process.

It has come to light upon commencement of marine works that the initially estimated project

cost of US$1.5Billion has reduced to about $1.1Billion and may go down further as the Project
is executed and actual bill ol quantities ar¢ aggregated.
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LS TAX WAIVERS GRANTED BY PARLIAMENT OF GHANA
Alter signing the DoA in June 2013, MPS, with the support of GPHA and Ministry of Transport, made
an application for tax waivers and concession through the Ministry of Finance to the Parliament of

{ihana, in Jarinary 2016 and was granted tax waivers tataling US8832million in March 2016.

1.6 EQUITY CONTRIBUTION AND DILETION OF GOG/GPHA SHARES
Axstated earlier, the elear understanding of the Partics, as esta blished during the International Tender,
was that GPHA had no intention to contribute cash towards the realization of the Project. Throughout
the negotiation of the DaA. MPH. in recognition of the above, gave no indication that GPHA (as
Lirantor / Shareholder of MPS) would ever be called upon to make equity contribution towards the
realization of the Project. There was also no decision and suggestion that GPII ;f\will have its
shareholding in MPS diluted in the event that it fails to respond to any equity cash call'iyhe futuire.

L
< Y, /]

1.7 TFC-ARRANGED LOAN u{"a\ ’

o0 TFollowing the Exceution of the DoA, MPS entered into a Loan A sreemetit with (he

International Finance Corporation (IFC) for the financing of th ‘»Pi‘@é::l. Its unclear why the

loan was not on the account of MPH (o confirm the rcpresegl’émbns tiade by'MPS under the

MoU. One of the conditions of the foan was that the “Sponsor:Parties” (1\{[1’1-] Shareholders of

MPS)would contribute a minimum of35% ol the amount 'l:gquf?&;!ﬂs equity. These [FC-related

developments, in the view of the Commitice, are incansistent withjth¢ original understanding

of the Parties. See Scetion 1.6 above. and further explanations in tht Shareholding structure in
Section 3.5, below, PR,

1.8 SUNIARY OF EVENTS LEADING TO MPASSE
s The Mol of November 2014 was premised onthe develdpment of the Project through funding
from GPHA's Project investment, pz’lrt‘ne,@. APJ\\_’!T and Bolloré Africa Logistics, without,
recourse to Ciovernment Soverejgn Guarantees nor GPHA's balance sheet. Over the course of
several events that were not consistent with thé intentions of the Mol it turned out that GPHA 's
sharcholding in MPS was diluted from,30% to 15% under very questionable circumsiances.
Some ol the events included the_exccution of the DoA itself, the execution an IFC Loan
Agreement with severaliother collz‘ir't,fral agreements, Board Meetings, Shareholders® Meetings,
shares allotment_and i§§i;g’_iﬂg notices with purported fesolutions, etc., and eventually the
purported shares dilution,

rs12 GPHA had maintained its position that there was no need for GPHA to contribute any cash to
f'lnum.jc»tﬁell’vnpject; Further. the PIP in particular insisted that the [FC Loan required counterpar
! equity funding for the Project. Thesc positions arc captured in some Minutes of Meetings,
particularly the May 23, 2016 Shareholders’ Mecting in Amsterdam. However, the Resotution,
dated Ttinc 24,2016, which purported to dilute GPHA s shareholding appears 10 be at odds with
the said minutes, According to the Former Director General (Mr. Richard Anamoo) and the
General Manager of Finance of GPHA (Mr. Christian Amedor), the dilution of the shares was
filed at the Registrar General's Department but GPHA only became aware of the said difution
when the 2016 Financial Statement of MPS was delivered to GPHA. This apparent realization
triggered a major impasse between the Partjes,

s13 Further GPHA refused to endorse certain 1FC documents (The Share Pledge Agreement and
the Form Irrevocable Power of Attorney) to trigger the disbursement of the IFC facility.
GPHA's refusal w sign the additional agreements, according to MPS, could threaten the
sustenance of the project. ="
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01 The Committee however observed that contrary Lo the above, GPHA had signed the Resolution
of' Sharcholders (dated June 24 2016) which. among other things, purported to dilute the shares
of GPHA fram 30% to 15% through share allotment. The C‘ommnttee also noted that GPHA

had signed the lollowing [FC-Agreements: the Equity Support Agreement, Direct Agreement,
Subordinate and Assignment Agreement.

2 MINISTERIAL REVIEW COMMITTEE

Ihe continuous impasse and GPHAs refusal (o sign the Share Pledge Agreement, which is a Condition
Precedent to the first drawdown ofthe [FC Loan facility, was reported to the Government’s Economic
Munagement Team (EMT). The EMT directed the Ministry of Transport to set up an {nter-ministerial
agency Comimitice (0 basically review the various agreements signed betweeh 3.(;PHA }md
MPH/MPS.,

On Tuesday, 23 January, 2018, the Honorable Minister {or Tr ansport mauguratdl lhef("ommluLc and
charged the members Lo, among other things, review the Shareholding stigiure OVGPI HA and MPH,
the GPHA/MPS Concession Agreement(s) and the related financial |rﬁa|3hc oye Lonﬂdermg, the IEC
Loarrand the tax waiver and concession for the project. 7

2.1 COMMITTEE MEMBERSHP
The Committee is nulti-skilled set-up made of:
i Hon, Daniel Nii Kwartei 1itus:Glover (MP), Dcpufv Miﬁ?lSteroF’l ransport (Chairmany.
i Mr. Charles Adu Boahen, Co-Chainman, DepMinister of Finance.
i Mr. Codired Dame. Deputy Minister of Jusuu. & A G Member

i Hon. Samuel /\\uh Paye (MP). C hmmmn‘ t’.nlmmcntarv Selcet Committee on Roads and

Fransport.
v Miss frene Messiba, Ag. Dmclor-l’l’\«ﬂ,, M()'l Munbc
vi. M. Koll Nti. Commissioner-General, GRA- Member
v, Mr. Haytord Amoh, Dircetorof Internal Audit, Min. of Finance -~ Member
viti,  ing. Konila Qfori. GPHA - Member
iv.  Alhaji Khalid Nuhu, Einance, Wnnagcr Takoradi Port, GPHA - Member
& Mr. Frederick Kwesi Blay, Res serves Manager. Bank of Ghana - Member
. Mr. George Ekow Mill, GPHA — Member / Secretary.
i, Co-opted Members
n, Mr., Peter Mae Mamt Board Chairman, GPHA
A Mrs8am Owusu-Akyaw, Private Financial Consultant,
¢. Edward Kofi Osei; Dircclor of Tenia Port - Member
d. :Mr. JoshuaNimako, Head of Legal, Tema Shipyard & Drvdocks (GPHA).
se. Mr. Adrian:Osei Aniwi, Legal Counsel, Ministry of Finance
y Mr: Ofiotsti Telteh- -Kujorjie, Advisor, Ministrv of Finance.

2, TERMS Or REFERENCE

The Termisiof Relerence were given as follows:

zrtt Toreview the shamho[dmg structure of the Meridian Port Services.

rrtr Toreview the IFC Agreement for the financing of the Port Expansion Project,

2203 To review the main Concession Agreemen and its amendcd version.

:21a Toreview the Tax Waiver and Import duties on the Port Expansion Project. i

lrage .



L

2215 Any Other Related [ssues,

23 METHODQOLOGY

231 Desk Study

The Commiitee adopted the following methodology: .

ru11 Reviewed all available documents, (iles, correspondences, minutes of meetings, where
available, covering the varigus arrangements;

s
)

Analyzed technical data that may have arisen due 1o these agreements and the assessiment of
the linancial implications;

[

i
., 0 . LY .
2313 Extensive group discussions on the various issues to explore the most probablc’nm&rpmlauons
of the various terms; ‘ % J
. . . \
2314 Any other methods consistent with such assignments. ¢ \ 7y
5 ¥ '

In all these facets, the Committee upheld the highest sense of‘conhdunmlm "‘Qd adt«hsuplme in the
issues encountered., e’

2.3.2  Interviews
2320 The Commillee interviewed principal actors in the negotjations of the various contracts /

agreements for the purposes of seeking clarification and: mstllunonal memory on some of the
documents. reasoniag, setting, sﬂuatmm &e., which may have influenced the various
agreements b g

2122 The following key persons were ml:.rvnewed

i, Mr. Christian Amedor, General 7 \'Lm‘wer Finance, GPHA;

i Prof. Christopher Ameyaw- Ckumﬁ tormeu Minister of Harbours and Railways;

#. Mr. Ben Owusu-Mensaly fo: mer D{lutm General of GPHA (2001 — 2009},

v, Mr. Richard A. Anamoo, runm.x Diréctor General of GPHA (Mar. 2012 - Jan, 2017);

v Mr. Ruben Atekpe;former Board:Chairman of the MPS and Shareholder Representative of
the Sutton Energy Group. He atiended with Mr. Franklin Kwame Asante, the former Board
Member of MPS (rc.pxesc)u|15 GPHA) and Former GM-Audit of GPHA.

vi Mr. Mohamed. Swl 1, CEO of MPS (Sept. 2007 till date) who attended the interview with
MPS | cs_al Cliims and Insurance Manager, Mr, Frank Ebo Brown,

1323 The Commitlee expected the attendance of the former Deputy Attorney General, Hon. Dr.
Dominic Ayinel He could not attend. Also, the Board Chairman of MPS, and former Board
Member ol GPHA Alhaji Asoma Banda could not attend though several attempts were made to
reach hun

2.3.3 "'_ln:;a;,hl amsl Historical Perfective

2131 GPHA's Represenatives on the Committee, the Project Engineer, Ing. Katila Ofori and the
Finance Manager of the Port of Takoradi, Alhaji Khalid Nuhu provided very useful historical,
information and knowledge of the port expansion project and processes, especially in the latter
yeurs of the MPH/MPS engagements. Other members also broughl to bear extensive analytical
views of the various scenarios lo present objective interpretation of the issues discussed.
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234 Site Visit

1341 The Committee, on Tucsday 6™ February 2017, paid a visit to the construction site of the MPS
new terminal project for a first-hand view of the physical scale of works covered under the
DaoA.

sex Thesite visitalso confirmed actual construction programs that were ongoing with marine crafts,
dredgers and reclaimers, land-based equipment, trucks and other plants were at work. GPHA
port devefopment engineers estimated the value of works executed / committed at the time of
visi to the site could be between US$250Million and US$300Million,

£
FINDINGS/ GENERAL OBSERVATIONS BY THE COMMITTEE T p
3 SHAREHOLDING STRUCTURE AND AGREEMENTS f
\ ”,.:,‘;. 3

3.1 ORIGINAL AND ONLY SHAREHOLDER’S AGREEMENT, & \y v
The Meridian Port Services Limited ( MPS) was incorporated as a joix15,uéni§'@§apeci%pux-posc vehicle
mainly between the GPHA and Meridian Port Holding (MPFHD. Tl& MPH was mainly made up of
Bolloré Alrica Logistics Grp. Bouygues Travaus Publique and ll\g"§ll’( %‘!)E Energy Group and the APM-
Terminals who were, at the time. represented in Ghana by the Macrs ‘I},S_,bgpping Line. Apparently,
within the period of the exceution of the Shareholders Agreement and Concession Agreement, the

Hauygues Travaox Publique abandoned the deal in !h»'oqr.=_q_g;qﬂg9£n¢\\’ cuigagemenls in Africa.
. At ans' 8 LN

3.2 GENERAL SMARES STRUCTURE ) S
12 The Initial shares represented in Shareholdérs Agreement’
MPH: 70%. made up of £ &
12.9% of Bouygues Travaux: (which should have been reverted to GPHA, as of 2007)
6.75% ol Sutton Energy ‘Groupe, and
In essence, 25.175% each for the Bolloré and APMT/Maersk leams, considering
representations that lhesqcnti'r:ieg,hh'd equal sharcs.
’a % ‘
GPHA: 30% L
2i2 0 Mr. Ben Owusu-Mensah, the'Bormer DG of GPHA (2001-2009) narraled to the Commitiee the
circumstancesiunderwhich the shares were allocated, According to him, “the then President of
Ghana, H.E., LA, Kufuor earlier wanted a 40% share for GPHA and later agreed thal GPHA
(or GoG) should retain at least 30% shares in the SPV and that the rest of the four international
private parties could share the 70%". The Committee also noted that there is no documentation
ofithese engagements leading to the Shareholder's Agreement,
3213 The Commitiee also noted that the shareholding structure that emerged was not based on a
“scientific evaluation of contributions of the Parties. Indeed the initial value of shares as
“presented in the shareholder’s agreement could not be explained.

3.3 THEG.75% SUTTON ENERGY GROUP SHARE

vir1 There were varying figures ranging from 5%, through 6.5% to 6.75% purported to belong to
the Sutton Energy Group, though such figures were always subsumed under the MPH-70%.
The Sutton Energy Group was represented by Mr. Reuben Atekpe, Kojo Annan and one
Michael Wilson.

-

* This group pulled out of Ie cansorlium before the teiminal concession was execoted in 2004, &
* Sution Energy Grp indicated 3 6.5% in other correspandences though the recant arbitealion award indicated a relention of 3 6.7 “%shares in the
Consorlium
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The Committee also found out that in October 2017, the Sutton Cnergy Group won an
Arbitration against the MPH Group in respected ol a purported dilution of the Sutton Energy
Group’s shares in the MPS. This arbitral decision (globalarbitrationrcvicw.com of 3™ October
2017) brought to light the existence of the Sutton Energy Group in the MPH partnership,

THE Bouvgues TRAVAUX PusLIQuE-12.9, SHARES roR GPHA

The Commitee also obseryed that the third MPH party, Bouygues Travaux Publique, before
the signing of the Concession Agreement, did not take up the shares allocated 1o jt, Also, since
there is no evidence that the gr ginal Shareholding Structure was established underany scientifie
valuation, the remaining Sharcholders did not take any action 1o re-value lhg:djs-cngagcmcnl

Q@

of Bouygues Travaux from the consortium. h ;

The Governmeni o Ghana then ook oyer the said unsubscribed shmge"s}.‘i’l@ as o?ihina”y
thought to be a third of the MPH-70% until the M PH informed th Ministry o Po S Harbours
and Railways (MPHR) that | was rather 12,949 (MPH et ef ta lPHli) of December 5.
2003). The Governmen ot Ghana (GoG) aceepted the I'I’.%and ed 6 transfer it 1 4

local Ghanaian- firm fo encourage indigenous participari(p e maritimecontainey services
business, GoG directed that the 12.9% shares should be'allocat 40 Alhaji Asomg Banda, the
then CEQ of pop Handling Company (PHC), Alhaji Baﬁdgl acknot éagcd receipt of the offey
letter and aceepted the offer, in writing (refer to ,;}9@3@33\5&9.10.19), and promised 1o revert

o . Ll
to the Minister o Ports, Harbours and Ra;lwnys omthe offer. “-

t
i

Evidence made available 1o (he (‘ommiltéég(jcvéalcd’ lfi}u’lhe Government of Ghana, shortly
alter the offer 1o Alhaji Banda, rescindeg) itsiclecision ang directed that the | 2.9% shares be
rather given to GPHA. See Appendix 9.10% 5. 5. -

The main conclusions are that: =% P4

There was no evidence that 'A”I!\;}ji A‘?ojgp_a' Banda paig any consideration (cash or otherwise)
for the 12.9%, shares at (he (ime they were offered.

It has been cstublis’hgd zhi;;('ltc 12.9% shares have still, as of the date ol this Report, pot been
transtereed o GPHA. q¢ instritcted by the Ex-President J, A Kutuor, at the time,

In essence the bmeﬁéié of the 12.9% over the period must be compelled 1o refund sueh
benefits 0 GPHA and the share transfers completed withoyy any further delays,

RESTRUCTURING oF SHAREHOLDING
"l'hc'Slia:ggqlding structure, prior (o the |1C Agreement was 70% and 30% to MPH and GPHA
respectiyely, covering a total of 100,000 shares,.

5%FQHpWing the need for a funding requirement of U 1,095 million, IFC required 4 capital
slructure of 65% Debt (US$712m) and 35% equity (US8$383m), In order 1o meet the equity
requiremen of the (K¢ loan, the Shareholders of MPS on June 10, 2016 resolyed to increase
the numbey of authorized ordinary shares of ho par value tg 3,000,000 from 100,000. O the
Same  date (June 10, 2016), mps resolved (o make g capitalization issue by
transferring US$101.995,670 (equivalent (o 768,916 units) from income surplus to stated
capital withoug altering the existing shareho!ding structure of 70%/309, o

(..

* The axacy llgure has singe not besn eslabiisheg, haugh ihe 1299 comes out prominent in most discussion ang lexts. Figures encountered inclyde
12 8%, 12.94%, 12.9%,
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Subsequently a June 10, 2016 resolution sought (o allot, issue and call on ordinary shares up lo
GHC equivalent of US898.70m. On June 24,2016, 512,963 units of shares wag allotted to MPH
whilst 219,841 was purported to have been allotted to GPHA, under the presumption that iy
accordance with the June 24, 2016 resolution, Vpp aceepted their allotment 0f 512,963 units
of shares though GPHA eleced to decline the share offer for the cash consideration,

Consequcn(fy and in accordance with Clayse 13.1(b) of the 2004 sharcholders agreement, the
GPHA 219,841 units of'shares was offered 10 MPH 50 that GPHA ' shareholding wags purported
to have been dj luted from 30% to 15%.

THE IFC AGREEMENTS FOR THE FINANCING OF THE PROJECT ,%; i

i ~J--,
The International Finance Corparation (IFC), an affiliate of the World Bank, wasien aacd'%‘lhc PIp
isigased by

(o provide financing for the Project. The Loan Agreement came ity several alhtir 1eldted Financing
A o %

Documents: listed belaw: %
4 Lo
41 Skrop IrC FINANCIAL AGREEMENTS P s:‘ﬁ,_\_ “»243;?'
w The IFC Loan Agreement X 4 "*)-.;,
& The Equity SUpport Agreemen — signedd by GPHy 4 % R
e The Share Retention Agreement - Signed hy GPra Y 4
i The Security Documenty R .

d

o The Required Hedging Agreements

£ The IFC Fee Lotjar ;

& The Direct Agreemen; - sigmed hy GPHA '

k. The Collatera) Agency Agreemeny.

4 The Intercruditor ang Sccurityv,ﬁﬁaring K“g;ee:ﬁéﬁl

i Subardination ang Assignment é\;g;ecmcn[ ~signed by GPH.4
k. Share Pledge Agreement k- d

t. Form of Irrevocable Power of Attorney,

Form of Accession Agrecment B

ne
nAny other A greement

According (o GPHA, the.IFC:Ioan and its conditions Placed GPHA under S0me sort of pressure,
considering that'it wisThor expected to contribute cagh 1o the Project under the circumsiances,
in particular, the35% equity / uptront contribution for the Project, which was the obligation of
the Sponsor Pm;lics (excluding GPHA, by iis definition in the IFC documents) resulted in the
GPHA share dilution and its impasse.

The Committee. however, strongly disagrees with GPHA’s position and interpretation of the
IFC Agreements, Gp) [A had actually sipned (he necessary collateral FC agreements as note|
in Section 4, above, and herefore cannot purport to he unaware of the implications, GPHA's
réfusal to execute the Share Pledge Agreement, as 2 condition precedent to drawdown is
therefore not tenable, conisidering that GPHA had already executed the Supporting agreements,
The financial terms of' the 1FC-Joan n its form do not necessary present any dangers to the
Borrower and the Sponsors, as it appears the terms were negotiated based pny the representations
made by the Borrower and the Sponsors to IFC. Also, with the history of the international
competitive bidding pProcess that had to e truncated 1o the benefit of MPH, the Committee s
ol the view that the IFC facility cou)d have been structured 1o reflect the original intcnliorls of

bidding process, k

R e R ———
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4111 According to the CEO of MPS, M. Mohamed Samara, as of February |, 2018, no part of the
[1°C facility had been disbursed and that the project could come to a halt by March 2018 if no
drawdowns were made on the IFC facility. He emphasized that all the works, services and

supplies contracted as of February 2018 had been funded through the revenue /income flows
of the Company (MPS). The Committee’s site visit revealed that works contracted and executed
could be in excess of US$250Million (conservative estimation), and therefore MPS needed 10
revert (o Board of Directors on such commiuments.

s The Commitiee therefore recommends an cngagement with IFC, if possible, 10 review (he
structuring of the loan agregment and the other related commitments. From the exccuted copies
of the TFC Agreements, the term of the loan isa 10-year repayment period wil o grace period

of 3 years for construction. These time scales are inconsistent with nvestment, Prote stion
Period, the tax waiver and concessions period for the concessionaire, and most impottantiys the
Concession and its DoA described in further details below, See Section S‘{%:?_@ ¥

) _ -, ¥ g

5 CONCESSION AGREEMENT AND THE DEED OF Al\lﬂ-.x}))b'“«}g~ h

The Concession Agreement i the main contractual link betwcc\mﬁ Parties 6%31“{: development of

e Project. Without doubt, it remains the most contentions do;:\iﬁ\en vith conflicting interpretations

A yarious (gsues. It is clear that the DoA, as executed, did not"ﬂ'lll\y reﬂzéip_e'objcctivcs of the GPHA

Masterplan. "\

'

PR,
In the first place. several, most likely all, det‘milh.m;;t\hd re-definitions of terms need to be revised and
made consistent with the respective timelines, m‘j,!cstoygs, dtegein the DoA. Ultimately, the major
disparities and / or untair contentious (CxIS need toibe re-aligned. The Committee therefore presents
herein some of the main contentious scclions;':clauﬁes“'/tsqb.-ﬂauses that need to be ye-looked at.

b |

5.1 TERM OF THE CONCESSION, ,
Seetion 3.16 of the DoA provides: & 1

‘\('.4_ !

-
¥

'

sy Term X k5

(ay Clause 3.1 of the Ggpcession Agreement is replaced, in the DOA, by the following:

W Congession is gmnledﬁ'um the Agreement Date and shall continiie fora period of thirty-five (33) years
from the Date 0l _Q;;g;iﬁg‘nl-:i'hlés.s rerminated earlier in wccordange with the provisions contained I this

Agrecment (the "_IQI‘H!")adtu‘ng which the Coneessionaire is authorized to implement the Project and the
Expension Project stibject to.qnd in accordance with the provisions of this Agreement. "

sii2 GPHA'S positi({ﬁ is that the intention of Section 3.16(a) of the DoA is merely to extend the
existing copeession erm (rom 20years Lo 35years counting from the Agreement Date ol 2004.
On the contrary. the MPS team (represented by MPH-Bolloré and APMT ) is of the view that
the DoA grants a distinel 33year erm sarting from 2020, when MPS hopes (0 have completed
and commenced operations on a “New Sceond Berth™. The MPH position would bring the total
term of the Concession Lo, al least, 35years (20+35).

1tltage .
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sy GPHA finds MPS" (MPH) interpretation of Section 3.16(a) to be disingenuous and totally
unaceeptable. According to GPLIA, the MPS Coneession bad run for 9 years as at the tiime the
DoA was executed in June 12, 2015. Tt would have run for close to 16 years by the time the
Firstand Second New Berths are completed and deployed by 2019. The years spent on Terminal
2 should count as part of the 35 years’ term ol the Concession., The Concessionaire is only
expected to relocate its operations 1o a new area with increased capacity and therefore an
extended period, considering the scale of development. The concession term must be clearly
re-defined and instructed.

vit4 The Committee also observed that, the DoA provides an opportunity for MPS$ to extend the

Term by an Additional Term of 15 years.. A,
- '-‘i‘a 3
; . ®
5.2 ASSIGNMENT OF TERMINAL 2 -, A
KN

¢ Section 3.2 ol the DoA provides for the transfer of the operations and mang@gement of Téminal
2 (The current MPS Container Terminal) to GPHA upon commencement o‘#éi‘*a“tiohs on the
Third New Berth of Terminal 3 (the New Terminal). This is observethto be T2 months after the
construction of the 3% Berth of Terminal 3. The implication of {his is tha { M[}S can hold on to
the existing Terminal 2, even il it operates two New Bert \sb at the n Zky,-'ﬁilc and will only
handover Terminal 2 upon first container move at the,3rd Ne&#ierlh. This provision could
potentially, in the case where MPS fails to complete Bérth 3 of Tetminal 3, eliminate GPHA
from conlainer operations, . 4
GPHIAs original tntent from the Tema Port Master Plan and confirmed during the interviews.
was that MPS. upon assumption of aperations atithe NéwTerminal (not related to any number
of berth) shall relinquish all rights at the eXisting terminal, This should be carried Torth and
properly re-presented in the text of the DEA, 4
53 TRANSFER OF ASSETS .
site According to the DoA. the transfer of management and operations of Terminal 2 shall be
realized through the exeettion <3qug “Assignment Agreemient” by the Parties. The Assignment
Agreement shall tansfer the MPSIReturnable and Transferable Assets to GPHA ab their
written down valueas a!'fh’? date o the execution of the Assignment Agreement.

<312 After taking _qu;r,,l‘h,e,m.gn?gement and operations of Terminal 2:

i Cil’[-J#\":-'iﬁay:_de'éigJ_c’;_;) operate the facility or assign it to another party to operate.

=

i. MBS will cotinue to maintain some rights in Terminal 2 — Concessionaire’s Surviving
Rights, This-allows MPS to continue to provide stevedoring and shore handling services al
the facility when it is faced with the problem ofqueuing of vessels at Terminal 3.

ik GPHA or its Assigns shall pay 20 percent of the revenues from stevedoring of containers
handled on Terminal 2 to MPS as Concessionaire’s Share of the stevedoring revenues,

By

v MPS shall collect all containers handled at ‘Terminal 2 within 48 hours (o its facility for
storage and delivery to customers.

. All shore handling and starage services in respect of containers transferred from Terminal 2
shall be provided and invoiced by MPS, =

I Paaw .
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In GPHAs view, this Section of the DoA on the assignment of Terminal 2 to GPHA should be
renegotiated to achieve the following objectives:

n. MPS should completely relinquish Terminal 2 to GPHA without any rights to receive a share
of the stevedoring revenues without the maintenance of any surviving rights in Terminal 2.
Also, such transfer should require MPS to vacate the terminal by decommissjoning and
demobilizing all equipment / moveable asséts to the new site at no cost to GPHA. Any assets
that are left behind and will require GPHA's efforts to demolish/ decommission shall be at a
cost to MPS. Any asset thal may be reassigned to GPHA will be done at no cost to GPHA.

» MPS should not have the right 10 handle any vessels at Terminal 2 in the event of queues on
the new Terminal (Concessionaires Surviving Rights). Where there are queu“e'g\*nd vc?cls
have to call al Terminal 2, the Operator of Terminal 2 should be given the full rig ﬁg}o‘ handle

> ¥

and maintain the proceeds. - - v
s}_'%: o
{ y >

"

. ~ 75 . ¥ .
« GPHA or its Assigns should nol pay any share of the gqvf(:nl%s i [n its"stevedoring
operations on Terminal 2 to MPS. Fan : 7

4 9 ;
A&
) . , 3 ST . " .
. GPHA or its Assigns should have the right o perform s!mrtshg.u.dhng (receipt and delivery)
of containers handled on Terminal 2. \ ’!ng
\, 4
« GPHA or its Assigns should relain all tlpfé%{é’hﬁ@“fé% shore handiing of containers
(handling, storage, unstuffing, ctc.) at Tepminal 2. ',
A

L
T

E 2 O 4 . .
<314 If these provisions of the DoA are not rencgotiated,jand the renegotiated terms enforced, it

5.4

RN

would become very complicated whén 'GP Adeeides to assign the Terminal 2 to another
concessionaire, The new concessionaire will'he contronted with the problem of paying royalties
to both MPS and GPLA: this is not‘ageeptable.

INVESTMENT PROTECTION R lv:('fl;,\ o

Section 3.3 of the Do"}i\*\ obliges GPHA not to (i) initiate discussions, (ii) develop, or (iii)
authorize the dcvcl()pmc'r'f'ggnd/ur operation of any container terminal in the Jurisdiction of the
Port of Tema and within a i‘i{cmls of 20 nautical miles from the Operational Area’s boundarics
during the Inyestment Protection Period. This is the period starting from the Effective Date
and continuing until the €nd of one year's period alter annual container throughput is or exceeds
2.5 mi,lIib‘h-%}»gcnly-f’oot Equivalent Units (TEUs). The investment Protection Period shall not
be (i) less thanl2 véais from the Date of Operation and (ii) extended beyond 18 years from the
Dateiof Operation: The Date of Operation is the date afier Date of F irst Operation upon which
‘th -Sé‘r,yi;;_c{:_s are first provided at the Third New Berth. The import of this is that where
commercial operations begin after the construction of the First New Berth then the minimum
period of the Investment Protection Regime is more than the 12years envisaged in the DoA.

g -f‘"' &

sire The ‘ilnvcsnncnt Protection Regime gives MPS a veritable monopoly in the handling of

containers in the Port of Tema unti throughput is at 2.5 million TEUs or for a minimum period
of between 12 and 18 years from the Date of Qperation.

21| Page



“ros There isan urgent need to open the container market in the Port of Tema to competition in order
to instill efficiency and best customer service. Conscquently, the Section 3.3 ol the DoA must
be revised to limit the vestment Protection Period to be consistent with the [FC facility
payback period or not more than [2years. This shall not be tied to TEUs and shall be reckoned
from the date of first move from the first new berth. This will provide a fair balance between
the need to proteet the investment of MPS and prolecting the interest of customers and the state.

EXCLUSIVITY OF SERVICES

ssic Section 3.7 of the DoA amended Section 4.1 of the Concession Agreement 1o grant MPS as
Conceessionaire, the exclusive right ta handle any vessel which is (i) & full container vessel or
(ii) @ vessel which is carrying 200 TEUs or more. These are called the Eligiblg;};%csse!&

i3]
¥

o ¥
The Commitiee observes that the 200 TEUs cut off" point fiterally reserves all vcsgéls-c;w’?irlg
economic volumes of containers to MPS, with the exception of ro-ro vesse|SHl; j}iwilrfaény the
Licensed Stevedores a Fair share of the container traftic; and would jeopar ize'theSurvival and
growth of their businesses. e 1
s

P
the above provisions of the DoA will negatively impact loca’ﬁb pacity b llld(ng and operations
ofindigenous businesses at the Port . It will also lead to ﬁfgniﬁ%ﬁyg loss 6f jobs and income in
the tocal economy, R '3{?’
Y \\,‘ ' &
sit4 The Committee recommends an amendment or'~tl;?§’%'!"z"i’{f§§‘7f6}hlakc the cut-ofT point o vessels
carrying more than 400 TUEs of containers and atthe'fair notification of queues. In other words,
vessels carrying up to 400-TEUs must be-handled by GI}HA or its assigns 1o help develop and
sustain local capacity. o b

N
P

2

3.6 CONTRIBUTION BY THIRD PARTIES § !

e Section 3.9 ol the DoA provides thatany person granted rights to develop facilities within the
sheltered arca cnnstl'uctctyl.\)""’b/éj.’s is"required 1o make some payment (contribution) to MPS.
This is to ensure that the said opefator makes a contribution to the capital cost of the breakwater

construction, dreclging?:’gu)d commaonrinfrastructure. The caleulation of the contribution to be
paid to MPS is based on‘asformula provided in the DoA.

seiz IUis expected. that ll)g‘.rc¢<\vé})f of part of the investment made by MPS from prospeetive
concessionaires-through contribution arrangement will reduce their investment risks . loan and
interest-repaymentburden. Sadly, the DoA made no provisions for adjustment in the concession
ees, or GPHAas Grintor beneliting from such recovery of part of the investment costs from
future Port Operators.

so13  The Committee observes that, the im port ofthe above is that, the Concessionaire is limiting the
right o GPLIA as Grantor/Landlord to use its assets (breakwater, dredged area and common
'in“l‘r:;s,n‘ixcmrc) [or the benefit of the Country. This is also on the back of the fact that the
Concessionaire has the benefit of the Investment Protection Period within which it is expected
lo recoup its investment in the Project,

o4 This is unfair when ane considers that the concession fees were negotiated on the presumption
that MPS will bear the full cost of the investments,

21 Pugw .



ce3s The Committee stron aly recommends that Section 3.9 be revised and amended 10 provide for a
corresponding formula for adjustment in the concession fees, reduction in investment protection
period, exclusivity rights (if applicable) at any time a contribution is made by third parties 0

MPS. Such contribution, if made, shall be made through the Grantor, as those assels technically
become the Grantor’s Assets, Alternatively, a portion of the amount recovered be paid to GPHA
as Grantor. This will ensure fairness and equitable allocation of the benefits accruing from the
arrangement requiring future Concessionaire setting up operations within the development arca
(o make contribution 10 the devclopment cOSLS. GPHA may use its share of the contribution to
support the development of such new concessions to improve the Port’s cluster.

57 DEVELOPMENT OF FeTe BERTH %‘i‘\ i
<711 Section 3.1 (b) provides an opportunity for MPS to develop a Filth Berth, if it s0 ¢ 6§’i;¢s,.))fhis

intention, the C ommittee has gathered, never came up in the negotiatio \%cd ﬁﬂn the

AL o

NoA y “ \Q 5 1 4

-1+ The Committee has observe that under Section 3.1(b) olf).,;tﬁé [)"6’% thee: is 10 specific
performance matrix applicable 10 MPS. MPS is merely gi\:,en"‘ he right to’-{g’,piliucrally decide on
when it finds it appropriate 1o vequest for the right to byild a Fifth New Berth and in the event
i does request for such right, GPHA is bound to favourably consider the said request of the
CONCESSIONAITE. 7 S F

os05 The Commitlee further observes that granting’ MI"S{hc right 0 develop a Fifth Bernth will
further entrench their monaepely positiondin the Portyto the detriment of the country and
customers of the Porl. The argament had alyays been An favour of a four<berth facility and

pever a fitth berth. &t is therefare reconmended ll\;1}~l|iis clause to be expunged completely.

58 CONCESSION FEES -

The DoA has revised downwards aﬁd;;esxniétyge_@xﬁe Concession Fees and Tariffs in the Concession

Agreement. These were primarily C()li'éé:qed © ;“x'llow the Project Investment Partners’” Lo recoup their

investiment in the shortest possible gme.. ¥ owever, considering the duration of these concessions fees.

celalive o the 1FC repayment i\n;}_invcsunénl protection regimes, the concession fee structure has to
be revised. Below is the concession:tees structire provided under the DoA!

54,1 Ship Duesand port Ducs
ix11 Clause 30000 the JJoA grants MPS the right to charge and retain all payment made in respect

A

of Vessel Dues.viz. Harbour Rent (i.c. Berth Occupancy Charge).
! 1 .

5912 -Clause3, ) | fu;ﬂxer grants MPS the right to charge and retain Port Dues a5 follows:
. Until Discharge Date, 90 percent to MPS and 10 percent to GPHA. The Discharge Date is
the date of discharge of all the Concessionaire’s obligations under the Financing Agreements
a8 confirmed by the Lendcrs.

p. During the First Period, 80 percent to MPS and 20 percent 10 GPHA. The First Period is
the five years' period commending on the first date afier the Discharge Date.

¢ During the Second Period. 50 percentto MPS and 50 per centto GPHA. The Second Period
is the period commencing on the first day after the date of expiry of the First Period and
ending on the expiry of the Term.

s e e ———"

» Thig First Period ¢ Second Period should be suppressed info ane period {rest of ihe term periods) In furttier detail computatians.
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Berth Occupancy and Port Dues are major revenue sources of GPHA. Currently, GPHA collects
and keeps 100% of all revenues from Berth Oceupancy and Port Dues on cargo. A conservative
financial madel. developed on the basis of the MPS project, presents that over the Term of the
Concession (considering both the controversial “35yrs from Date of Operations” and actual
terms 33years from 1% April 2007, an estimaled US$7.99Billion will be earned from Royalties
/ Concession Fees which inciude the main components of Berth Occupancy Charge and Port
Ducs, if the 100% (original concession situation) prevailed. However, based on the DoA,
US$3.9Billion-average will be the equivalent earnings, that is less than 48% of the original,
even though the terminal facility would be much larger, with a bigger capacity. This means that
GPHA cedes more than half (US$4.1Billion) 1o MPS as result of the revision and restructuring
of the Concession Fees in the DoA. This is clearly unacceptable and dctrimcnl’qL!o GPHA and
the Ghana. * .

% 2

N N . . . X N T, -~ .5 \'.5”'/

Consequently, the Commilice recommends. considering the earlier arguments, of m“feslmcnl
protection periods. terms of Toans. terms of the concession itsell. glc., royallies tgbe paid as
follovws, at the worst; R A '

o \
<3 %

n Berth Qccupancy Charge Rovalty: &
¢ Until Discharye Date. 60 percent o MPS and 40 pereent lU"QE_{!'I/\.
i During the vest of the term 7 Perind. 40 pereent to M L’_g and 60‘percent 1o GPHA
\ !
4 Port Dues Royalty: RN~ N
£ Until Discharge Date. 60 percent to MPS-and 40, percent to GPHA,
it During the rest of the term ! Period, 40 percent ln‘M{_,’_S md 60 per cent to GPHA

It s important 1o note, and the Committee strongly recommends that that the coneept of “First
Period” and ~Second Period™ should be scrapped $o that the terms focus on (he period leading
to the “Discharge Date™ and the &Rest ofithe Term™. However the financial implications
computed in Section 6 of thisweport teids to retain the concept as a scenario, which is obviously
not in the intevest of GPHA Ghana, butofly presented to give the most conservative scenarios.
The Conunitee, therefore. strong Virecommends the suppression of the “Firs( Period” coneept.

B . ) . S ! I . . s
This should also bere-negotiated and replicated where they oceur in the DoA, eonsidering the
lnancial implications for both parties.

Other Payments < Coficeysion Fecs / Royaltics

Section 3.3 01 the DoA extinguishes the payment of Royalty by MPS to GPHA from the First
Instalment Date. The:First Instalment Date is the date on which MPS makes the first instalment
of the repayment ol the loan to the lenders.

2. For the Sefvices provided until the Discharge Date [the date of discharge of all the
Concessionaire’s obligations under the I inancing Agreements, which means at least | | years
ol operations], the Concession Fee shall be aggregate amount of:

w. Five percent of the stevedoring charges for Imports, Exports, Transit containers (full and
empty)

i Five percent of the stevedoring charges for Transshipment containers

iii. - Five percent of the shore handling tariffs for Import, EXport, Transit and Transshipment
contatners

b. For the Services provided during the First Peripd (the five year. beyond the 11 years, period
commencing on the first day after the Discharge Date] the Concession Fee shall be aggregale
amount of; K

i Ten percent of the stevedoring charges [or Imports, Exports, Transit containers' (full and
enmply)



¢. For the Services provided during the Sceond Period [the period commencing on the first day

after the date of expiry of the First Period and ending on the expiry of the Term] the
Concession Fee shall ba aggregate amount of:

i. Fifteen percent of the slevedoring charges for Imports, Exports, Transit conlainers (full and

it Filteen percent of the stevedoring charges for Tran’sshipm_em containers
it Fifteen percent of the shore handling tariffs for Import, Export, Transit and. Transshipment
containers AL .
\ 2
. o ot T o S Y
5822 The Committee observes that-the DoA’s provisions dre a paltry fracu;égi of the .Jiéferccnl
Ruyalty in the Concession Agréement that was amended. In the light oft e Sty ttraetive and
liberal tax congessions granted MPS by the Parliament of Ghana, andalso thc,aﬁ?x%r’ﬁ'c revenue
projections, it is important that the Concession Fees and indecd © Cr related payments be
revised. The following are recommended revised rates for the:Concess i"o‘_x'], Feet
7 »
A. For the Services provided until the Discharge Date,ithe Coﬁ’c’:’é;,s ion Fee shall be apgregate
amount of* " i
i Fifteen percent of the stevedoring charges for Imports, ‘Exports, Transit and Transshipment
containers {(fufl and empiy) A
i Fifteen percent of the shore handling tafiiTy for‘lu_lpurl. Export, Trapsit and Transshipment
Ccontainers ; 5

by

> o B
8 For the Services provided duringthe !Ejgs! P’g_x;jo?l the Concession Fee shal] be aggregate
amount of: % ¥
! Twenty percent of the stevedot ing charges for tmpons, Exports, Transit and Transshipment
containers, (full and empiy), B
il. Twenty percent of the shorey J

andi‘m';' tariffs for Import, Export, Teansit and Trapsshipment
containers 4 :

¢ For the Sefvices providediduring the Second Period the Concession Fee ghyal] be apgrepate
amount of:
i Twenty-five perdent of the stevedoring charges far Impotts, Exports, Transit and
Transshipment congainers (full and empty),
I Twenty=five percent of the shore handling tariffs for Impott, Export, Transit and
Transshipment containers.

2 Committee also recommends the payment Concession Fee on Containers Shifted on Board
- and Via Quay i.e. re-stows. These traffic are not mentioned among the categories to attract
o, payment of Concession Fees, Rates 0t'25% [or the entire coneession term is expected.

L3

£ Congession Fees should also be fixed for “Craneage and Stevedore Labour Overtjme» at

rates specified above viz, for 15% until the Discharge Date, 25% for the rest of the term,

é
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TARIFF ADJUSTMENT

Section 3.14(c) grants MPS the freedom to adjust tarifls to reflect inflationary trends without
approval [rom GPHA. MPS has the right to revise tariffs upwards al the beginning of each fiscal
yedr using a formula based on the inflation inclex in Ghana and United States of America. Once
MPS determines the Tariff Adjustment Factor, GPHA is obliged to notify the port community
within 30days after which the nesw tariffs shall take effect.

Another issue regarding the application of the Tariff Adjustment Factor is that it shall come
into effect from the Effective Date [the date of satisfaction of all the Conditions Precedent].
This is long before the First and Second New Berths are completed and put jgtg commercial
pperations. 361% :‘5
The Commiliee obscrves that MPS (a Concessionaire) should not be ive .Ahe ﬁ%(’;’dbm o
determine tari fs and then instruct GPHA (the Grantor) t0 publish same. The a ratigement does
not only underming the absolute right of GPHA to sct port tariffs, iralso uncf%:'mine s Regulation
5 ol the Ghana Shippers’ Authority Reguations, 2012 L 2190 Wwhichymandates the GPHA to
negotiate ariffs with the Ghana Shippets’ Authority ,6ver appro'\iég.v*'nmlli-smkeholdcr
Processes. i R, i

I is therelore recommerded that Section 3.14 be rgviscd c'ompletel:;' 0 allow GPHA o set the
tariffs within the existing le gal and policy i rumc\\}d_?_kﬁMP-SEj_ust like any other concessionaire.
may be encouraged to make a case for tariff adjustment by presenting its verifiable cost of
operations la GPHA for consideration. Also the pmpos\éd;_lbmmla, indexation to the US-dollar,
exchange rates, depreciation. ¢le.. may not-be required if GPHA retains its rights over the
revien of tariffs and determires when such tariffs should be applicd.

CONCESSION AREA RENT PAYSIENT ‘
Section 3.13(h) of the DoAdexempts MPS from the payment of rent on the land on which
Terminal 3 is to be developed Goﬂnccssuéh Area Payment).

For a Port Authority thatlis;transforming partially into a Jandlord model, ceding renl on prime
port land Jeased to private Dperators will be unwise, Indeed, ports carn a greater part ol their
income fromarent gruAl_?é,’g’:;ed prime port land. GPHA cannol afford a total waiver of the Jand

Jeased to MPS*or e development of its terminals.

Commitiee Lthere fore.calls fora rencgotiation ol this section of the DoA toa proposed minimum
of US$5.00/m2per annum as rent for the hard land (i.e. unreclaimed lands) and a minimum
WIS$ 1:00/m2-per annum for the reclaimed land, The rent should be fixed for the first five years
and theréafter reviewed upwards by 2 minimum of five percent every two years. Otherwise,
under the DoA, il these rates arc applicd it is estimated that GPHA would cede an estimated
;U_$‘$1_()Oa\dillion‘ over the supposed 35ycar Lerm, to MPS in Lease Rent on Land (Concession
Area Fees) over the Term of the Concession if the provision of Section 3.13(h) is not amended.

[NITIAL CONCESSION FEE PAYMENT

The DoA should have. but did not provide for, an Initial / Upfront Concession Fec Payment by
MPS. As a normal practice, this is lump sum payment by a Congcessionaire to a Grantor in
concession agreements, From rule of thumb cstimation applicable to port reform models, an
average 5% of construction costs may be taken as Upfront Concession Fees for such a business.
Such a fee would have come up to over US$70Miliion, for a USS1.5Billion deal.

_— a

s a0 stould aclially be 28years and nol 3byears

26 taee



6  FINANCIAL EVALUATIONS AND IMPLICATIONS OF THE CONCESSION
This Section discusses the financial implications of the DoA for GPHA and sums up the revenues that

result of the'transaction, The revenues from Port Dues and Berth Occupancy (Royalty) are computed
from the Financial Model of MPS used for the negotiation.

6.1  PROJECT PROFITABILITY
n 111 The estimated total cost of the Project, following the execution of the DoA, isUS$ 1,026 million
with the breakdown as stated in Table 4 below.

el12 The Project is expected to deliver the main facilities such as 4-km Breakwater;d edging of the
catrance channel and harbour basin to'a depth of 16-melers; 1,400-metre whar{"7920-hectare
yard; Fully geared facility with next generation port equipment and int’orrmgion tcchrfgjpés.
\. F 'i;";’lf o
Tiste 4- Project Cost Sum mary & Y O

AGSDiifon) L4 8E

BE Prajee D alsUS b i) Cose

Prelimmary wotks and Fngencering~ § 101,00 T 10%1\
Dredying 114.00 b Y 1% T
Break water 112.00 1 -
Quary 86.00 w
fechimation & Soil lnprovenxpt 57.00 ¢

Yard & Internal rand G200

Netwaorks AT

Ruilding, gates & Wails 'c.lJ()O T

Civit works Insirance 0.6 3 1%
Comtinent U300 <. 13%

Tat Civil Warks T 73%

Ship 0 Shere erartes N +45.00 4%

Rubker Tyred Gauiries 36,00 4%

Othgr equiprenms , B 12,00 1%
Contingent 2" Lt s 0%

Tomal cquipment M 0.0 10%
Fowpkug tees A ¥ 3600 1%

Tnterest during, Consgaeting £0.00 8%

DSRA R 44.00 4%,

Sr-up COSIS v g 19.00 2%

TouT Finanging and eapliatised

slnniug.cfasl 179.00 17%
ol Penjodt Cost s 1026.00 100.00%]

1

‘g sty u&;fmu#&iﬁqﬁéﬂmm&ﬁWMMé‘x
Equay (fresh) ) 93.00

Inteenal Cush senertion S 2066.00

Toln Equity 359.00 35%

IWC Loan A & 13y 3 667.00 % Tl
Lol Senior Debt 667,00 65%

‘Tot! Finuncing Cost 3 1026.00
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R Construstion commenced in November 2016 and the Project Sponsor (MPD) 18 estimated o
have spent between §250million and §300million in cquity, with additional costs to be incurred
a5 CONSUIUCTION Progresses. {FC, the senior lender, is expected © disburse debt in the amount of
USS667million, subject to MPS fulfilling certain conditions (See Appendix 9.4). The debt

financing of 115866 Tmillion is yet 1o be disbursed by IFC as GPHA is yet to sigh the Share
Pledge Agreement. which a condition precedent for disbursement.

62 PROJECT VIABILITY ANALYSIS BAsED ON 35-YEAR CONCESSION
The Project Viability Analysis is devcloped around 3 seenarios, based on:
I. “The Original Concession Agreement (OCA), dated 17 August, 2004 (Sh:
3. The Deed of Amendment (DoA). dated 12 June, 2015 (52); and
3. The Committee’s Proposed Minimum Royalty Structure (83)

{he autcome of the above analyses is presented in Table 5 below: .

22,030,364.86

1 ofal Revenue

[Cancession Fees __ o —{— 7,988 300343188 | ~-6,166,665.31
! Gross » Profit \ 714.041,688.26 19,026932.88 | . 16,763.698.55
| Debt Se ——— S| JBAB— — 10528590
- _“J_Ac_iu_\_n_n__ E3 BrOgos. & 5.544,198.15 £544,198.15
Cash Net Profit hefore Tax {Cash) 9,144,254.45

e i =

s e '—-—'—“—"_’"'— a—"—_’_——ﬂ——‘r‘—_r’—"-"" e

PV of Net Profit hetfore Tax (Cash) 4= l - g $3,906,193.75 $5,038,422.86

[ Payback Period -, Y. 15-years 12-years
1 IRR - S . 10% 15%
i s Y s T
| Cost of capital (Libor pluis:5%) | 7.3%

2.1 Scenario I: Pr(;ﬁ(_nbiliiy Analysis of Project based on the Original Concession Agreement (81
asiy Linder thi’sas”c’:g_gario, total gross projected revenue to MPS is estimated at US$ 22.9 billion over
a 35-year termizOut:of this, an amount of US$ 7.9 billien accrues 0 GPHA as Royalties and
Port Dues paya{}\c by MPS over the project life.

w21z Taking o consideration other operating costs quch as debt service of US$ 1 billion and
administrative cost of 1JSS 6.5 billion, it leaves MPS with an estimated net profit before tax
(cashy6f US$ 7.3 billion over the term of the concession,

w213 The Present Value (PV) of the net cash profit before tax is estimated at USH 3.9 billion, with an
Internal Rate of Return of 10%, using a US 30-year treasury yield 0 3%, The cost of capital
for the project is 7 3% with an gxpected project payback period of 15 years.

Tabie 6 below, presents thic royalty and port dues structure under the Original Concession Agreement
(OCA).
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fule 6 - Royatty and Port Dues Structure under OCA

Qriginal Concession terms

| !

[ 1. Rayalty : Import/export/Transit | 259, L T5%
,I .2;_!_29_)'31.!,1.;Tr'zmsshipment B 10% 90,

D bondwsonCaggo 08

I _4. Royalty: Shorehandling 10% .

| 3. Marine Services including berth occupancy ,

Lcharges Lo f _

6.2.2  Scenarip 2: Profitability Analysis of Project based on the Deed of Amendmgﬁ‘ﬁ’(é‘}

srae Totul gross projected revenue to MPS s estimaled at US$22 9bitlion overi 354ear term. Out
of this an amount of USS$3,9billion acerues to GPHA as Concessipn’?ﬁ'g(gs andiPort Dues payable
el ..:.‘J b

by MPS over the 33-year term. v

u L™ A
.ff\é" %u/
=2 When we consider other operating costs such as debt service of"
US$11.4billion aver the term ol'the concession.

i o P
S b OST)

ve2: The PV of the net cash profit before tay is estimated at US$ 6.3 billion, with an [nternal Rate
aof Return (IRR) of 18%, using a US 30-year freasury i'.g.gkl of 3%. The cost of capital for the

project is 7.3% with an expected project ‘pn)"b’qg{k perigd of 10 years,

I'he following (Table 7) are the royalty and pout dﬁ;_;s striicture under the DoA.

Tuble 7- Royalty and“Port Dues Structure Under DoA
T MPS | GPHA TREMARKS

_PORT DUES ; ARKS
10% Until discharpe date

mport, Export, Transit, Feasshipment % | TG0

taport, Export, Transit. 'I'réi@pmcm ) I 80% 20% During first period

|_Amport, Export, “Lransit, Transshipment | 50% | 50% During second peripd

O d % Y = "

| CONCESSIONFEES (Stevedoring and |

| Shorehandling). )

{_tmporte FXpoR,.rarist, Transshipmen( 95% 3% Until discharge date

[ Import. Exporl. Fransil b_r._’ll’l_n;_qhmc_L el 90% 10% During first period |

&pﬂrl. Expurt. Tansit. ‘Transshipment 83% 13% During second pcriod_]
a - j

| SHIP DUES (Berth Occupancy) =

All vessels calling Teeminal 3 100% Pay able.lhroughoul the I

S ! coneession period

623 Scih
to the DoA (S3)

#2131 Tatal gross projected revenue 1o MPS [rom the OCA is estimated at US$22.9billion over a 35-
year term, Oui ol this an amount ofUS$5.8 billion accrues to GPHA as Royalties and Port Dues

payable by MPS over the 35-year term.

t21: When we consider other operating cost such as debt service of USS$Ibillion and administrative
cost of US$6.5billion, it leaves MPS with an estimated net profit before tax-(cash) of

LS$9.3billion over the term of the concession, K
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é@? [billion and administrative
cost of USS6.5billion, it leaves MPS with an estimated net profit before tax (cash) of

ario 3: Profitability Ana lysis of the Project based on (he Committee’s Proposed Amendment



#2133 The PV of the net profit before tax (cash) is estimated at US$ 5.2 billion, with an IRR of 15%,
using a US 30-year treasury vield of 3% per annum. The cost of capital for the project is 7.3%
with an expeeted project payback period of 12 vears.

The following (Table §) are the royalty and port dues structure based on the Commiltee’s Proposed

Amendment to the DoA.,

Table § - Royalty and Port Dues Structure based on Committec's Proposal to the DoA

| PORT DUES MPS | GPHA | REMARKS
[ Iinport. Export, Transit. Transshipment | 60% 40%__ | Until discharge date
i Import, Export, Transit, Transshipment | 50% 50% | Duting first period®® % 5
- Import, Expon, Transit. Transshipment | 40% 60% | During second period 0|
; b2 oo g
- CONCESSION FEES (Stevedoring ! . iy /
| and Shorehandling) _ i e i ’ /
_mport, Export. Travsit, Transshipment | 85% 15% | Untildischarge date
[ Import, Export, Transit, Transshipment ;| 80% | ~20% | During firstheciod e
j Import, Export. Transit. Transshipment | 75% 25% | Diiting second*period
: LT 2

HIP BUES (Berth Occupancy) i _ Y )
- Al vessels calling Terminal 3~ | 60% % | Until discharge date

{

{b @\xzsgels calling Terminal 3 | 30% | “50% “}Buring first period
[ ¢ All vessels calling Terminal 3 | 40% 60% | During second  period

As presented in the projected statement of comprefiensive income in Table 3 above, MPS wil|
senerate sufficient cash flow o finance the Project costs arising under the Concession
Agreement and remain profitable. Additionally. the Projeet is viable and the development costs
are reasonably compares to projects ol similar nature and the GPHA ports master plan
feasibitity studics (Selthorn-HEC Report, 2014),

«23: The Commiltee's degcision rule forProject viability is based on the Project Payback Perigd
(PPP) and the IRR.As c¥idenced in the snapshot in Table 9 below, though the PPP is extended
from 10 years (under S2) t6:12 years (under S3) with respective IRRs of 18% (S2) and 15%
(S3). the cost.of capital for the project remains unchanged at 7.3%, which is lower than the
IRRs. and indicates (haf the Project is viable irrespective of the 1wo scenarios.

n21e The scenaria 3:returns a higher concession fees to GPHA without affecting the viability of
project and investment return to the project sponsor.

Table 9 - Snapshot of Project Viahility Analysis

) Scenario 2 (S2) ' Scenario 3 (S3)
;ﬁrojual Pay_lxi:k Period (PPPy ! 10 years 12 years
Internal Raie of Return (IRR) 18% 15%
| (:(j‘i of Capital T 7.3% 7.3%
Fstimated Coneession Fees to GRIA 1)833,903,431,880.00 US$5,833,407,610.00

“ Recommended lo be suppressed so we have only Oischarae Period and ihe rest of the Concession Term



c20r Consequently. the Commiuee advises that the Grantor should pursue renegotiation or me o
in uccordance with the proposed revisions under $3 10 maximize GPHA's concession fecs
intake. Chart 2 below, reflects the Concession Fees recoverable by GPHA over 35 years on a
suceesstul rencgotiation of the DoA under S3. The relative differential at year 26 is consistent
wilh the Comiittee's recommendations and certainly does not leave MPS 7 MPS any worse
ofT.

Concession Fees Recoverahle by GPHA over 35 years on Successful
Renegotiation of DOA

700,600,040
600,000.00
500,000.00
400,000.00
300.600.00

200,000.00

100,000.00

o=

B ST E ER TP VI

V23 456 7 8 3 4011412 )314151617181920212223242526272829303132333135

Total Inflows under DOA === Total Inflows ungar Praposed Revisions of DOA {53

Chart 2- Congession Fees Recoverable by (}Pfl.‘\;qggr 35X ears an Successful Renegotiation of the oA
A )

nt
0.3 VALLATION oF Con CESSIONS MADEBY ’I‘n-u:j:GRANTon UNBER THE DOA
An analysis was carried out to quantify variou§copéessions made by GPHA in the DoA relative lo the
OCA. The estimated PV of thessaid congessions amounis to US$2,297,541,560.00. For the purposes
of bringing MPH to the negotiating table, tis the Committee’s recommendation that the value of the
suid concessions eould be. charadterized as GPHA's additional equity contribution towards the Project,
the Commitee takes the view thatythis pesition could be used as a counter to MPH’s purported
dilution of'GPHA'g;shyr_g in.MPS, with a view to;

«. (.‘lawing‘?b'acjg.mE‘:«:lj’lmcd 15% of GPHA's shareholding in MPS;

b Clawing back Bbuygucs Travaux Publique’s 12.94% that should have been returned to
GPHAin accordance with Government's directive issued mare than [0years ago,

e Engender yood fajth hegotiations between the GPHA and MP},
the r'csillis of the analysis is presented in Table 10 and Chart 3 below,

Tuble 10- Valuation of Estimate Total Gross Concession Fess Ceded to MPS Project due to DoA

U Estinaated Votal Gross Estimated Tota) Grass

| Concession Fees to GPIA Concession Fees 1o GPHA
Dunder OCA aver 35 Yeups: under DOA gver 35

;' (4 | Years: (8)

Present Value of Estimuted Total |

Estimited Totsl Grogs > |
z Gross Concessivn Fees Ceded to ]

|

|

Concession Fees Ceded 1
MPS due 1o DOA over 35
Years: (A)-(B)

MPS due to DOA oyer 35 Yeary

using a 30-year United States (US)

Treasury yield of 3% - py (A3
ey RS i

e —— ——— e T— ——————————

i - —
LUS.‘S?,988,676, 600.00 ,’ US$3,903,431,880,00 USS4,085,244,720.00

—_—

—— !

US$2,297,541, 560.00 (

|
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Concession Fees Ceded to MPS over 35 Years due to DOA

500.000.00
70000000
600.000,00
500,000,00
409,000.06

300,000.00

g |
200,060,00 groit-® \
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g
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100.000.00 o
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—
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Clirt 3 - Concession Fees Ceded to M

6.4 PROJECT VIABILITY ANALYSIS BASED ON 26-YEAR CONGHEG10N

The Committee’s baseline Project Viability Analysis was anchored on a 35-year Project lifetime.
However, an aliernative scenario based on 1426-yearn Préject / concession lifetime was also
considered, the results of which is tabulated in TableilT below. Notably, notwithstanding the reduced
term, the Project remaing profitable as the thicé 's.‘gg_nafio;.,b"l, S2 and $3, churn out IRRs of 9%, 17%
and 14% respectively, relative to a corresponding cost of capital of 7.3% across the board. Incidentally,
the Payback period remains unchanged.

Tubte 11 - Projected Statement of Gomprehensive Income based on 26-Year Concession
————e b e e

. '% S1;Based on the original $3: Based on ]
{ W . R. DR ¢ i i
S ;%q'nccssion agreement 52: Based on the DoA proposals by GPHA |
A S0g | !
| Total Revenue SR vopardn 13,798,598.72 13,798,598.72 __13,798,598.72 |
| .| Coneession Fecy, I o 4363402.00 | 500256211 -3.241,618.03
I iross Operating Projit 9.233.196.72 11.796.036.6 10,556.980.69 |
{ Debl Serview W, e -1.075215:94 -1.075.243.94 -1.075.245.94 |
Lo Adwin Expenses: -3.207:829.46 -3207.829.46 -3.207,829.46 |
r_\Lg Cash Profit before Fax 4,950,121.31 7,512,961.20 6,273,905.28 |
| PV ofnet gqsﬁ;rig'roﬂtbg'[gfqg,\ v [ _3.020,796.10 4.706,081.61 3.890.277.87 {
————— = — - !
[ Payback 15-years 10-years 12-years
L o IRR 9% 17% 14%
L [0t of Capital 7.3% 7.3% 7.3%

From the Table 11 above, the originally intended 26-year térm; which has been misrepresented in the
DoA also retuins a viable project and should be sustained,

7 TAX WAIVERS FOR THE PORT EXPANSION PROJECT

In carly 2016, the MPS/MPH applied to the Government for certain lax waivers and concessions for
the Project. The tax waiver application was explored under variaus provisions of the Ghana Ilﬁvcstment

"' The 28-year torm is based on the original infention of the Concession Tem as Snvesaged under ine Mol - with an axtension of the 20-year tem 1o 36years and having
spent 8-years (oul of the 20) at the time of exacullng the Mol the usefu unexpired rm of the Concassion (he original ang the DoA) then sheuld hava hecome 2Byears.
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Promation Centre (GIPC) for “Strategic Investor” rax breaks. There is documentary evidence that
MPS contacted the GIPC to initiate the tax waiver application as a strategic investor.

GPHA also wrote to support the tax protocol applications for the project, particularly in the principle
of waivers for the construction-related procurement taxes

Parliament, after some debates, approved the tax waiver which covered virtually every jpossible tax
obligation expected under the transaction. The Committee also observed that the tax protocol and
grated waivers were not considered in the financial modeling for the viability of the Project.

The breakdown of tax waivers are as follows:
71 CONSTRUCTION PROCUREMENT TaX W, &
I'his covers contractors and subcontractors of works, services and supplics, Thgjﬁ&vg; also a waijver
0 . » . . \ A by
O customns duties and related taxes, levies for goods and equipment that are lm|>0|:$d"fntqzthc country
for the project. The construction procurement tax waiver exceeded l.'Sé-l’é&%illion;
f "i‘-\ .

/ »”

7.2 CORPORATE INCOME TAX e ™ h

- . A . . 0 S ! & " 5
Exemption of corporate income taxes for minimum of 10 years is appﬂ:q&l‘ﬂc under the GIPC Act and
MPS was granted a 15% Corporate Income tax rate after the Waiyer, overast0-year period,

7.3 STABILIZATION LEVy ‘Foemel
An exemption from Stabilization levy estimated atUSS145million was supposed to-have been taken
oflalter 2017

74 FIVE-VEAR CARRY-FORWARD OF LOSSES/ D) EDUCTIONS
The essence of this waiver grants that any tax obligations that are not secured as a result of end-of-
year losses can be careied-forward o as far as five years,

\ .:h P,
7.5 WITHHOLDING TAXES (EXPATRIATE AND LocAL CONTRACTORS, SUBCONTRA‘CTORS)
Waiver considers (hat COﬂLﬂi’g{Qt‘:j_:aﬂd sub-contractors shall be exempt from withholding taxes,

v

estimated at US$91million. ovcr“lhc period of construction and beyond.

7.6 DIVIDEND ‘l‘;\_@-g&@;x%arg_n()'i:baﬂs FOR 20YEARS o

A 20-year tax-free Dividend OrMPH estimated in excess of US$122Million,
77 VALHE-ADDEDSAXAND NATIONAL HEALTH INSURANCE Leyy
VA'I‘/M_J! Laived onfeertain procurement items is estimated at US$62Million.
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8  RECOMMENDATIONS AND CONCLUSI

The Committee strongly recomimends that the Government uses all available technical, tegal and
palitical means to call for a thorough review and renegotiation of aspects of the agreements governing
the GPHA-MPH-MPS relationship. The agreements should be silbstantially re-negatiated with cleay
and consistent definitions of terms, rales, rights, responsibilities, etc., of the parties. The GPHA, as
Grantor, should be given the full hand, with the support of the Ministry of Transport and other sectors
o re-organize the affected agreements, The renegotiations should cover the Shareholder’s Agrcement,

DoA, Financial Agreements, Tax Protocol and the remodeling of the fair financial implications of the
Project.

Ve s

he Committee emphasizes
/. MPS did not submit a bid ®E 2
2. MPS did not participate in the bidding pracesses, and -~ o
3 In the end, the then ongoing international tompelitive bidding pr()cesscsﬁ,\"\'f?\?}_tggp;_imtcd and
handed over to MPS$ for reasons that the Committee, through its _in_(_grview’.’s.,.c{mn(')‘t"'justil‘y,
» IE\

r'\\ &y
! h b 3
81 RecommenpaTions { X
.11 Sharcholders Agreement .’
The Committee recommends the following: N
11 the restoration of the 15% Shares 1o GPHA with immddiate effeef] as the conditions under
which the shares were diluted are untenable. e
=l
stiv o the restoration of the 12,949, shares which should havebeen completed more than 10years ago.
. 4 it e g . s - 3L 7 e
Thiswill brhia GPHA s total sharcholdingto42:04%; # —. »
l FRCELr - '
[ «<riv The payment of dividends, 10 GPHA, accruing td'the 12.94%; shares, plus interest thereon, from
' 2008 to date; Yo
|50 A new, or amended, slmr,ph(v)ldc!r,:agrcmnycm 10 be exccuted between the shareholders and the
l structure to be rcgistcrgd with IhL":.SJngFChOMCI' agreement. Shareholding Certificates should be
* distributed to all the partics in 'c!ear'tmnsparcncy.

81.2° The International Finance Corporation (1FC) Agreemicnt

st The (’.‘ommiltcc;rccommgnds an engagement with IFC, if possible, to review the structuring of
the foan agreement and the other related commitments. The re-negotiations may focus on the
term of the loan, repayment period, period of 3 vears, elc., (o restore consistency with the re-
negotiated cancession terms,

122 The Goviernment can also take up the IFC-Loan completely.

8.1.3 Concession Agreement and DoA
| The Ceneession (OCA and DoA) present a wide range of the main items that need to be renegotiated
- some of which are noted as follaws:

Yiir Term of the Concession — this is to be re-defined (o reflect the original intentions of the
negotiations, e.g. the additional I3years 10 the unexpired term of the concession and not related
to the second or third new berth, ref. section 3.16 of the DoA. The 26-year concession period,
as intended must be upheld,

—
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Assignment of Terminal 2 - the transter ot the operations and management or termmnal 2
should be effected as soon as the first berth of the new terminal (Terminal 3} is ready for
operations. MPS should therefore not have any rights to operations at Terminal 2.

Transter of Assets - All moveable assets on Terminal 2 may be retained (or taken away) only
al cost to MPS, GPHA does not need to pay for any such moveable assets. However, all
immovable assets, buildings. etc., shall be retained at no cost to GPHA.

Concessionaire’s Surviving Rights - MPS shal! not retain any survival rights to operations on

Terminal 2 after the concessionaire’s relocation Terminal 3. In Jine with the recommendation
on the Transfer of Assets, abave, MPS shall completely relinquish all rights toLerminal 2 and

A

shall not receive any revenues from container operations on the terminal, N

A
[ . e

investment Protection Regime and Exclusivity ~ to avoid the monopo[}‘?bjmﬂ?s opérations
aver the concession perjod. the lnvestment protection period should ﬁgﬁ%@-’i@!v‘ed to be
conaistent with the loan repayment period and not necessarily cq,r_gti‘:’ghr}mngh’ﬁut no'the physical
geographic region, qaf.,‘:i‘

) . “ie o . L "’Tié.ﬂ, '?'{:-'_5" =P 3
Exclusivity of Serviees to Eligible Vessels - the Committee recommends that eligible vesscls
should be defined to be vessels carrying more than 400" TUFs ol"antzxil\crs and such vessels
can be handled by GPHA or jts assigns at Termina) 2. N
Comtribution by Third Parties - it the recovery of part of the investment made by MPS from
new prospective concessionaires will reducg MPS™ invesiment risks then the concession fees,
reduction in_investment protection period, ‘éxclusivity rights (if applicable) at any lime a
contribution is made by Lhird parties to"MPS, etc.; should all be reyised anytime a hew entrant
is expected o make such payments. Such®ontribution, it made, shalt be made through the
Grantor, as those assets technically become the Grantor’s Assels

Development of Fifth Berth ~ the oppartunity for MPS to develop a Fifth Berth s should be
disallowed. The concesgion envisagesa 4-berth facility and that must be retained.
£ e i !

Concession Fees — the concession fees related to ship dues, port dues, berth occupancy, cle., as
analyzed in Sgenario 3.(see 6:2.3) and as recommended in Section 5.8 shall be the minimum

= T TR . B . o .
levels for the Project. The Committee strongly believes that these stated minimum levels, as
presented iﬁ%ﬂ}g analysis will stitt allow the Project Investment Partners (PIPs)

« Discharge Date, First Period and Second Period — these terms should be redefined such that

the [),i'scl;a{gc, period shall be consistent with the investment protection period and any periods
thereafter shall be taken as a normal commerdial business period for the rest of the concession
lerm. Agnew concession fee matrix should be designed to reflect the new segmented periods.

Tariff Adjustment -~ MPS shoukl not be given the right to adjust tariffs as this goes against
laid-down regulations. GPHA shall retain the authority Lo set the tariffs within the existing legal
and policy framework. MPS may be encouraged to make a case for tariff adjustment by
presenting its verifiable cost of operations to GPHA for consideration.

Concession Area Rent Payment - the concessioner must pay some nominal rates for
concession area. It should not be given out for free. The Commitiee has proposed-minimum
rates of 13S$5.00/m?-per annum as rent for the hard land (i.e. unreclaimed lands) at\d a minimum
US$1.00/m?-per annum for the reclaimed land. ‘
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+ Tnitial Concession Fee Payment - since the DoA offered additional value and volumne to the

container business, there should lave been a naminal Uplront Concession Fee ol about
LiS$70Million, for a USS1.3Billion deal.

Tax Waivers for the Port Expansion Project

The Committee recommends that the Tax waivers and concessions granted should be revalued
with a clear consideration of all other information relevant 10 the Project, The Ministry of
Transport should initiate a call for review of the tax exemptions,

Non-Termination strategy to avoid implications as in DoA

The Committee does not recommend an outright termination of the concession, considering the

implications of such an action. Until such a time Lhat partics explicitly determﬁé@lcrminaflion

as the mode of resolving any impasse, the Committee recommends that terms anﬁg&n@ions

should generally be reviewed, re-defined, re-hegotiated, revalued and’ re excéplional

national / interests override all related aspects, specific Governmental [nsl“r*lgpoﬁ swill have to

be issued. . 1

J - -"&"g,\ e

The DoA states the compensation package that will be payable to MP&?“(i vIPH) which include:

w the Written Down Value of Terminal 3 at the time oft{rltlfh’\a'l_ipn, AND

b all interest paid by the Concessionaire for the ﬁnzmé’iug‘ of Termiinal 3, AND

e the Debr, AND

4 Six percent (6%) per anmum of the Written Down'™Viligdthe time termination of the
Agreemerit or the cancellation of the Deed’s AND ‘

v all costs incurred by the Concessionairggn relation with the redundancy of its personnel,
AND E

£ alt reasonable fegal fees and oth_cr-"expe__xg,‘sc b_i.‘.,t‘jlé‘"(joncessionaire.

A Termination is thereforc not recommended until it becomes an inevitable option as the
financial implications are hugéand unattractive.
" W 7 T

Governmental Instructions .

The Coemmittee 9_[);):'\@% ates that a Government instruction may be construed as a
“Govermmental Action™ that:may become detrimental to the project or discriminatory to the
Concessionajie. _Mosyever, it'is recommended that there should be specific Governmental

. f NS A . . aye
Instractions thal must Be carried out unconditionally and must be seen to enforce transparent

NatiOn_,zllnl‘n‘t,g;cjst"'to safeguard projects of this nature.

Forexample. the 12.94% shares should have been recognized as far back as 2007. The pending
‘Government Instruction through the then Ministry of Ports, Harbours and Railways must be
adhered to: Also, the call fur renegotiations of concession agreements must be issued by the
Government and should be carried out devoid of political and personal interest and with the
imost competent multi-disciplined teams.

Financial Revaluation of the Project

Referring to the Section 6 of this report, the Committee presents a re-valuation of the project
under certain seenarios. The financial indications obvious! y need to be re-worked (o give value
to the project in terms of returns to all parties. If the necessary re-evaluation is not done, GPHA
7 GoG will be unable to service debts, retain stafi and sustain the operations and maintenance
of the Ports of Ghana, There is the need to sustain and improve GPHA''s ability 1o"develop
additional facilities in Ghana's ports without dwindling its financial capacity:

Glirague :
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